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1, Name,of applicant (Soo Instruction D) 


UNITEO BTATES OF AMRAICA Maurice Rosenfield Lois F - 
oA as FECERAL COMMUNICATIONS COMMISSION —~% ») Rosenfie ld Haro old "A 3 Weis ete i. 
a and 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW abege, Mi . Weiss, Devoe > Shadur, 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION | Plotkin, a co-partnership = 
Street Address 4 35% 


INSTRUCTIONS Room 1378 Lasatte Street 


A. This form ia to be used in opplying for auihor.-y to construct anew 
} ssandard, commorcial FM, or television broadcast sation, or to meke 
changes i> sxisting broadcost stations. This form consists of this part, 
Section I, und the following sectione: 


Section Il, Legal (qualifications of Broadcast Applicant 
Section Ili,  Financi:. Qualifications of Broadces: Applicant 
Section {V-A, Statoment of Program Service of Brosccast Applicant{ AM-FM), 
Section 1V-3, Statement of Program Service of Bro wcast Applicant (TV) 
Secticn Ver, Stand we Broadcast Enginewring Dace 
Section V-8, FM Brondcast Engineering Dato i 
* stien VeC, Tolovision Broadcast Engineering Date pose of application (pheck one) 
tion V-G, Antenna nd Site Information "Exhibit Ww attached hereto 
(CD Now Station Change existing station facilities 
B. Prapare three ccpios of thia form and all exnibits. Sign one copy of 


eee 
re anne 

Section I. Prepure one additional copy (a total of four) ofSection V-G§ 4.2) Requested facilities| : — 

and associated exhibits. File all the above with Fedora) Communications § 1 Typo of station (as Standards FM, Television) 


APPLICATION (IN TRIPLICATE) MUST BE FILED FOR EACH AM Seana 
STATION, EACH FM STATION, AND EACH TV STATION. 


C. Number exhibits serially in the space provided in the body of the 
“form and liet each exhibit in the space provided on page 2 of this 
Section. Show date of preparation of each exhibit, antenna pattern, and 
map, end show date when each photograph was taken. 


D. The name of the applicant stated in Section I hereof shall be the 
exact corporate name, if a corporation; if a partnership, the names of all 
partnera and the name under which the partnersnip does business; if an 
unincorporated association, the name of an executive officer, his office, 
and *Se name of the assoviation. In other Sections of the form the name 
alone will be aufficivn: for identification of the applicant. ‘ 


E. Information callod for by thie application which is already on file Chicago Illinois 
with the Commission (except that called for in Section V-() need not be ; 
refiled in thie app.:cation provided (1) the information is now on file in (0) If thie application ie for changes in an existing authorization, co.:- 
another application or FCC Form filed by or on behalf of this applicant; |plete Section I and any other sections necessary to show all aubstentiai 
(2) the information 18 identified FULLY by referonce to the file number (if( i changes in information filed with the Commission in prior applications or 
any) the FCC ‘orm number, and the filing date of the application or other ;teports. In the apacea below check Sections eubmitted herewith and as to j 
form containing the information and the page or paragraph referred to, and Sections not submitted herewith refer to the prior spplication or report con- | 
(3) after making the reference, the applicant states: ‘‘No change since taining the requested informetion in accordance with Instruction E. Moon: 
date of filing.”* Any such reference will be considered to incorporate into templated expenditures are lese than $5,000, complete peragreph 1 of 
this application all information, confidential or otherwise, contained in the; } Section [I only. Section IV id not required for applications for minor 
applice:.on or other form referred to. The incorporeted application orother |} Changes not involving chenge in power, change in frequency, chenge in 
form wi!l thereafter, in its entirety, be open to the public. (See Section hours of operation, or movi ng from city to city.) 


1.526 of the Commiasion’s Rules and Regulations, “Records to be main- Section Noe Para. No Reference (File or Form No. and Date) 


tained locely for public inspection by applicents, permittees, andlicensees.” 
: Cisection 11 3&8 See FCC BAL 4564 
F. This application shall be personally aigned by the applicant, if the (yjsection TIr 


as; ticant Is an individual; by one of the partners, if the applicant is a , 
(CWsection rv 

\ 

1 


sestnerohip; by an officer, if the applicant is a corporation; by a member 

who is an officer, if the applicant is an unincorporated association; by ' (X)} section Vv 

suca duly elected or appointed officials as may be competent to do 60 Have there been any substahtial changes . Yes CJ No B:«] 

under the laws of the enplicable jurisdiction, if the applicant is an eligi+ }!in the information incorporated in this 

ble government entity; or by the applicant’s attorney in case of the application by reference dn this paragraph? { 
SSMnLGEC ais Respil-ica clonlele IGoazinmanc¥en RavekarancioGiasccsor mame 


pricant’s physical disability or of his ab: from the United States. r 
he AN prepasted peed hl If this application is' contingent on the grant of another ~ 


The a:torney shall, in the event he «'<"8 for the applicant, seperately 
set forth the reason why the application 16 not signed by the applicant. pending application, state name of other epplicant and file 
tamber of other eases 


in midition, if any matter is stated on the basis of the attorney's belief 
or’y (rather than hie knowledge), he shell separately set forth bie 


reasons for believing that auch atatements are true. Not lobsicepic 


2 


G. Before filling out this pplication, the applicant should familiarize (t 
himeelf with the Communications Act of 1934, as amendod, Parts 1, 2, 73 i FOR COMMISSION USE ONLY 
and 37 of the Commission's Rules and Regulations and the Standards of 
Good Enginecring Practice. 
BE SURE ALL NECESSARY INFORMATION IS FURNISHED AND ALL PARAGRAPHS 
ARE FULLY ANSWERED, IF ANY PORTIONS OF THE APPLICATION ARE NOT AP- 
PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOMPLETE APPLI- 
CATIONS MAY BE RETURNED WITHOUT CONSIDERATION. 


Section I, Paze 


TRE APPLICANT hereby waives ay cle:m to the use oi cay particular frequency or of the ether cs against the regulctory powez of tae 
Unites States teecuse ci the previous use of the san ez by license or otherwise, and requests cn cuthorization in accordance with this 
cpplication. (See Section 304 of the Communice: Act of 1934). 

THE APPLICANT represents thot this cpplicction is not filed for the purpose of impeding, odstructing, or delcying determination on any 
other cpplicction with waich it may de in conflict. 

THE APPLICANT Ccknowledcges thet cll the sictements mode in this application and atteched exhibits are considered material representations, 
cad that all the exhibits cre c material port hereof and cre incorporcied herein as if set out in full in the application. 

CERTIFICATION 

I certify that the statements in this application are true, complete, and correct to the best of my knowledge and belief, and are made in good 

fcith. 


10th _February 19.67 


Signed and deted this 2 =m. day of .. Sh tt 
{This Section should not be signed ond doted until all the following Sections end Exhibits heve been sree od OT: att 


MAURICE ROSENFIELD, LOIS F, " ROSENFIELD, 
HOWARD A. WEISS, ROBERT G. WEISS, and 
DeVOE, SHADUR, MIKVA and SLOTREN? a co-d 
INCLUDE FILING FEE WITH THIS APPLICATION. SEE partnership..d/b/ 


PART 1 OF FCC RULES FOR AMOUNT OF FEE. 
Ves 6 
— Mauuul, 


WILLFUL FALSE STATEMENTS MADE ON THIS FORM 
MAURICE ROSENFIELD 


ARE PUNISHABLE BY FINE AND IMPRISONMENT. 


U. S. CODE, TITLE 18, SECTION 1001. P 
Title INe 


If applicant is represented by legal McCoy, Ming & Black, Attys. W. Madison, 

or ergineering counsel, state name c inc iverside, IL1l. 

ena Geto Walter F. Kean, 19 E. Quincy,Riv 5 

EXHIBITS furnished as recuired by this form: 

Exhibit No. | Section ard Para. Name of officer or employee (1) by whom or (2) under Official title 
No. Of Form | whose direction exhibit was prepared (show which) 


1 I, Par. 1 |Maurice Rosenfield (direction) Managing Partner 


I; ; Par. 1 " w "w " " 


II,Par.1¢ 


II,Par.2 


EXHIBIT 1 
WAIT FORM 301 
Fehruarv 10. 1967 


REQUEST FOR AUTHORITY TO CONSTRUCT AND OPERATE 
FACILITIES TO ENABLE WAIT TO OPERATE NIGHTTIME WITH 
A DIRECTIONAL ANTENNA ON 820 kc, A “CLEAR CHANNEL” 


WAIT Radio is a standard AM broadcast station in Chicago, Illinois, au- 
thorized by the Commission to operate daytime on 820 kc with 5,000 watts 
power, non-directional. Radio stations WFAA and WBAP at Dallas and Fort 
Worth, Texas, respectively, conduct a share time operation on the same 
channel full time with 50,000 watts, non-directional. WAIT now petitions the 
Commission for leave to operate full time on the same channel with 10,000 


watts power but with a nighttime directional antenna. 


In support of this application WAIT shows to the Commission the fol- 


lowing: 
1. Section 73.25 of the Rules and Regulations of the Commission desig- 


nates 820 kc as a "clear channel" on which only a single station will be au- 


thorized to operate on unlimited time. The history of the "clear channel" 
concept and its application discloses that this is a method of allocating some 
| 


of the channels available for standard broadcasting in the United States sole- 
| 


4 
ly for the purpose of providing skywave or secondary service at night free 
from objectionable interference to distant rural or sparsely populated areas 


where it may not be 


[11] 

economically feasible to provide local stations. Such areas receiving night- 
time skywave or secondary service and no ground wave or primary service 
are commonly referred to and identified as "white areas," mapped as such 
by the Clear Channel Broadcasting Service of Washington, D.C., a trade as- 
sociation of certain 50,000 watt stations. In the Matter of Clear Channel 
Broadcasting in the Standard Broadcast Band, Docket No. 6741, FCC 62- 
1214, on its reaffirmation of the original Report and Order in that proceed- 
ing, FCC 61-1106, the Commission in 1962 concluded that 820 ke should con- 
tinue as a "clear channel" because the Texas stations were "well located— 
by directing radiation towards the northwest—to provide needed skywave 
service to all states west of the Mississippi River except for a portion of 
Louisiana, Arkansas and Washington.” (Emphasis supplied). Accordingly, 
WFAA/WBAP continue to be jointly designated as a single Class I station. 

2. By the use of a directional antenna, however, WAIT could broadcast 
nighttime on 820 kc/s without interfering with the WFAA/WBAP skywave 
service to the northwest. Indeed, WAIT could broadcast nighttime with the 
planned directional antenna on 820 kc/s without interference to WFAA/W BAP 


in any "white" area. See the attached map and overlay marked Exhibit la. 


The map was prepared, publicly distributed, and filed with the Commission 
py the said Clear Channel Broadcasting Service in Docket No. 6741. The 
overlay conforms to Figure 10 of the "Engineering Statement”, Sec. V-A of 
this application.* 


*What appears on that map to be a "white area" in southwestern Indiana is 
an area which in fact is served by groundwave from WHAS, a 50,000 watt 


5 
3. Section 73.182 of the Rules and Regulations of the Commission pre- 


scribes the engineering standards of 


station in Louisville, Kentucky, operating on 840 ke. See figure 9 of the 
"Engineering Statement", Sec. V-A of this application. In view of this fact 
the certification by WAIT with respect to this map is limited to represent- 
ing that Exhibit la is a true and correct copy of the Exhibit filed in Docket 
No. 6741. | 


[12] 
allocation generally. Section 73.182(a)(1)(i) provides that class I stations 
such as WFAA/WBAP shall be provided protection in the nighttime from sta- 
tions on the same channel to the 0.5 mv/m fifty percent Brave contour. 


Section 73.182(w) defines the minimum ratio of the field intensity of a de- 


sired to an undesired signal for interference free service as 20:1. 


[13] 

4. The "Engineering Statement" in this application shows that with a di- 
rectional antenna, the design and characteristics of which are detailed, WAIT 
could operate nighttime without interference to WFAA/W BAP in excess of a 
20:1 ratio in any area included in the WFAA/WBAP 0.5 my/m fifty per cent 
skywave contour not serviced by primary groundwave from one or more 
standard broadcast stations. That is to say, by the use of this directional an- 
tenna WAIT could conduct a nighttime operation without obj ectionably inter- 
fering with the WFAA/WBAP skywave service to any "white" area within the 
protected contour. Clearly there would be no obj ectionable interference by 
WAIT's nighttime operation in any part of the northwest. Indeed, the only 
interference with WFAA/WBAP skywave service in excess of the 20:1 ratio 
anywhere west of the Mississippi River by such nighttime operation of WAIT 
would be in a part of Iowa which receives primary groundwave service from 
at least three stations, WHO at Des Moines, Iowa, KFAB at Omaha, Nebras- 
ka, and WNAX at Yankton, South Dakota; in part of Minnesota served by at 


6 
least two: (2) stations, KFAB and WNAX; in part of South Dakota served by at 
least one (1) station, WNAX. There would be no interference to those sta- 
tions by WAIT. 
5...It thus appears that the present limitation of the nighttime use of the 

820 ke/s' channel is substantially in excess of any limitation necessary by 
Commission standards to assure service by WFAA/WBAP to the "white" 
area in the northwest. The WFAA/WBAP 0.5 mv/m fifty percent skywave 
contour, because its service is non-directional, extends in a circle with a 
radius of more than 700 miles from their transmitters. That contour ex- 
‘tends northwest only as far as the southeastern tip of Wyoming and is short 
of the nortimestern boundary of Colorado, Utah and Wyoming. To the north- 
east, however, the contour extends across the whole of Oklahoma, Nebraska, 
Kansas, Missouri, most of Iowa and Illinois and a part of Indiana. To the 
east the contour covers Texas, Louisiana, Mississippi, Alabama, the east- 


ern portion of Georgia and the major part of Tennessee and Kentucky. 


[14] 

6. This excessive limitation on the use of the 820 kc/s channel deprives 
the listening audience in the Chicago area of additional radio service which 
WAIT wants to supply and places WAIT at a competitive disadvantage in the 
Chicago market with no compensating advantage to listeners in other areas. 
Certainly it is not the intention of either the Communications Act or the 
Rules of the Commission to prefer one licensee over another, or to create a 
“cartel”, but this is precisely the effect of excessive and undue limitation on 
the use of the 820 kc/s channel so that the limitation may be beyond the power 
of the Commission. 

7. Indeed, the provision of § 73.23(b) of the Rules which would permit 
peeesannise operation of WAIT if WFAA/WBAP agreed to it underscores this 


unintended effect of rigorous, enforcement of the "clear channel" limitation. 


7 
No such permission seems ever to have been given by a Class I-A station. 
More important here, repeated efforts by WAIT to secure such permission 
have been fruitless. Conversely, the Commission has approved duplicate un- 
limited use of channels designated as "clear" when that use did not result in 
“objectionable interference" with service of the Class I station in the second- 
ary service area. See e.g. 650 kc/s, 660 kc/s, 830 kc/s, 870 ke/s, and 1040 
kc/s. While the duplicate facilities on those channels are "off shore", by its 
action the Commission has recognized the validity of the principle that WAIT 
urges. That principle is that the policy of the Commission to enable service 
to "white" areas is satisfied by protection of the Class I station skywave to 
the 0.5 mv/m contour. WAIT asks only that its operacion be no more 
limited. | 


8. One obvious effect of limiting the operation of WAIT to the period 


between sunrise at Chicago and sunset in Grapevine, Texas, the location of 
the Texas transmitters, is to impose on WAIT a fluctuating period of ope- 


ration which varies in accordance with the seasons of the year. 
. | 


[15] 
Thus, in June, WAIT is free to.operate from 4:15 a.m. to 7:45 p.m., central 
standard time. Since Chicago and its environs make use of daylight saving 
time from the end of April to the end of October, WAIT is authorized to ope- 
rate in June from 5:15 a.m., to 8:45 p.m., local time. In contrast, in Decem- 
ber and January, WAIT is not authorized to operate until 7:15 a.m., central 
standard time, and must sign off at 5:30 p.m., and 5:45 p.m., respectively. 

9. These fluctuating broadcasting periods are confusing to the radio 

audience which finds no rational explanation for them, and seriously inter- 
feres with the service of WAIT to its listeners. A substantial portion of the 


radio audience consists of persons riding in automobiles, particularly to and 


8 
from work. In the Chicago area the "rush hour" extends from about 6:30 


a.m. to 9:30 a.m., and the evening "rush hour" from 4:00 p.m. to 7:00 p.m. 
As a result of the limitations on WAIT's authority to operate in the months 
of November, December, January and February, its facilities are not avail- 
able to part of the homeward bound listening audience. Many automobile 
radios are left set for the station being received in the evening. Thus, the 
next morning, even though WAIT is on the air, some portion of its potential 
audience may not be recovered. 

10. Another substantial part of the radio audience consists of persons 
who use clock radios set to come on at a predetermined time, particularly 
in the morning. A large number of those receivers are set by their users 
when they retire the night before. WAIT is not on the air at any time after 
8:45 p.m., Chicago local time. After WAIT leaves the air the radio audience 
does not have a WAIT signal to set the time-control device at night even 
though WAIT may be on the air in the morning at the time selected for the 
receiver to begin to operate. 

11. Approximately 5,400,000 persons live in the Chicago area. More 
than ninety per cent of their households have radio receivers. At least 


ninety per cent of the more 


[16] 
than 2,000,000 automobiles in the area are equipped with radios. It is esti- 
mated that 250,000 clock radios were sold in the Chicago area in 1965 alone. 
It is readily apparent, therefore, that the competitive disadvantage to WAIT 
extends to a substantial part of the Chicago radio market. 
12. The Chicago radio audience is composed of persons of many varied 
tastes and needs. The area is served by more than twenty-five AM stations 


and sixteen FM stations. Of the AM stations serving the Chicago area five 


are Class I stations, WMAQ, 670 kc/s; WGN, 720 kc/s; WBBM, 780 kc/s; 


9 
WLS, 890 kc/s; and WCFL, 1000 ke/s. By $73.25 of its Rules the Com- 
mission has authorized assignment of Class II-A stations to be located 
in the northwest on the four of these channels, formerly "clear." This has 
no effect, however, on the limitation on service to the Chicago area and the 
competitive disadvantage to WAIT. Nighttime operation by eight other Chi- 
cago area stations is authorized. These are WIND, 560 ke/s; WJOB, 1230 
kc/s; WSBC, WCRW and WEDC sharing time on 1240 ke/s; WWCA, 1270 
kc/s; WTAQ, 1300 kc/s; WNUS, 1390 kc/s; WVON, 1450 ke/s; and WOPA, 
1490 ke/s. 


| 
13. Of these eight, four are licensed to cities other than Chicago with 


two in northern Indiana cities. Of the remaining four, WNUS programs news 
only; WVON is wholly an ethnic station; and three share time stations are 
principally foreign language; and WIND is part of group Westinghouse. 
WMAQ, WBBM and WLS, are operated by NBC, CBS and ABC networks re- 
spectively; WCFL is operated by the Chicago Federation of Labor; and WGN 
is owned and operated by the Chicago Tribune, a daily newspaper. It thus 
appears that there is not now a single, locally owned and managed, entirely 
independent Chicago station authorized to operate at night which seeks to 
provide radio programs for the Chicago audience generally. If this petition 


is granted WAIT will be such a station. 


[17] | 
14. In support of its last application for renewal of its broadcasting 
station license, FCC Form 303, filed on or about August 25, 1964, WAIT at- 
tached as Exhibit 2, "Other Broadcast Stations and Business Interests," a 
statement describing its owners and managers, and as Exhibit 3, a "State- 
ment of the Philosophy and Objectives of WAIT's Programming Policies." 
Those statements are incorporated herein as though fully det forth and the 


Commission's attention is directed to them. In essence, WAIT seeks to sat- 


10 
isfy the wants of the adult audience in the Chicago area for mature music 


artfully programmed with a limited amount of talk and chatter, together 
with serious, in depth discussions of public affairs and educational matters 
programmed at times of the day and week when an adult audience in the 
Chicago area could listen to such serious-minded, mature programs. 

15. The views of the management of WAIT Radio as to the appeal to 
Chicago radio listeners of this type of programming are confirmed by the 
available data as to listener preference. The most recently published Chi- 
cago radio audience estimates indicate that on the average more than 500,000 
persons listen to WAIT each week. That is more than eight per cent of the 
total radio audience over ten years of age. Only three other Chicago stations 
are estimated to have larger audiences. Significantly, each operates full 
time. The fluctuating period of operation by WAIT, however, seriously inter- 
feres with the continuity of its services to meet the demands of this audience. 
Simultaneously, the competitive position of WAIT in relationship to the other 
major Chicago stations, is seriously handicapped. The audience which WAIT 
programming attracts during the summer months declines in the winter 
months and builds up again as WAIT is free to remain on the air for longer 
hours. There is no indication that WFAA/WBAPserves any of this audience 
when WAIT is off the air. It is clear, of course, that this audience has other 
night primary service available to it. But it is significant that a substantial 
portion of it returns to WAIT in the spring and summer time. 

[18] 

16. It is an axiom of the basic political and economical views of the 
United States that competition results in improved goods and services at low- 
er prices. Radio service is no exception. Limitation, then, on competition 
in any area thwarts improvement in radio service. When the limitation ex- 


ceeds that which may be desirable to enable increased service in another 


11 
area, the limitation contravenes basic American principles and is inviola- 
tion of both statutory and constitutional limitations on administrative action 
contained in the Communications Act and the Fifth Amendment to the Con- 


stitution of the United States, respectively. 


17. The limitation involved here antedates the Communication Act as 
the Commission observed in its original Report and Order in Docket No. 
6741. This does not justify its continuance. More important, the pattern 


of allocation which produces the limitation was designed prior to the devel- 


opment of the directional antenna. The present availability of that device 
with the possibilities shown here makes this limitation an anachronism. 
Actually, the Commission by granting this petition can both increase and 
improve primary service in the Chicago area and enable and protect sky- 
wave service to the "white" areas in the northwest. | 


18. The limitation of WAIT to daytime operation so seriously impairs 


| 
its ability to communicate with its audience that WAIT is ekENSe the freedom 
of speech protected by the First Amendment to the Constitution of the United 
States. It is as though, by governmental action, the Chicago Tribune, a morn- 


ing paper, was prohibited from selling evening editions, or : magazine by 


administrative fiat was limited to newsstand sales with circulation by mail 


denied. 
19. In this connection it should be noticed that evening, from about 6:30 
p.m. to 11:00 p.m., local time, is the period when a mature, adult audience, 


through with its day's work, is at home able to listen to, and comprehend, 
[19] : 


serious social, political and educational programs. WAIT is off the air for 
most of this period. Its facilities are not available, therefore, either com- 
mercially or as a public service, for such programs. [For example, inquir- 


- | 
ies by, and discussions with, organizations such as the National Association 


12 
for the Advancement of Colored People (NAACP) and the American Civil 
Liberties Union, Chicago Division (ACLU) as to the availability of time on 
WAIT for programs of those groups have come to naught because of the 
limitation on the use of WAIT facilities. WAIT would be willing to provide 
its facilities for the use of such groups assuming that they would produce 
and present programs conforming to WAIT standards. Thus those groups 
and others are limited in their use of radio as a means of communication of 
their ideas. The limitation on WAIT, then, hampers those groups and others 
similarly situated in exercising rights protected by the First Amendment. 
In a metropolitan area like Chicago, with a variety of problems and a varie- 
ty of views concerning them, it is obvious that public interest, as well as 
constitutional doctrine, dictates the widest possible use of all communica- 


tion media. Any governmental limitation on the use of such a media, there- 


fore, would raise First Amendment questions. Under the circumstances 


here where the limitation is shown to be greater than is necessary to serve 
its purpose the administrative action would appear to violate the First 


Amendment. 
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FEDERAL COMMUNICATIONS COMMISSION | Section IV-A 


y Name of Applicant Maurice Rosenfield, Lois F. 
STATEMENT OF AM OR FM ; Mauri a . 

PROGRAM SERVICE Rosenfield, Harold A. Weiss, Robert G. Z 
(See instructions in Sec. IV-A, pageiandii) Weiss, and Devoe, Shadur, Mikva and Plotkin 


Call letters of station City and state which station is licensed to serve 


WAIT Chicago, Illinois 


PART | 
Ascertainment of Program Needs 


i 
1. A. State in Exhibic No.2 the methods used by the applicant to ascertain the needs and interests of the public. served by 
the station. Such information shall include (1) identification of representative groups, interests and organizations which 
were consulted and (2) the major communities or areas which applicant principally undertakes to serve. 
B. Describe in Exhibic No._>__the significant needs and interests of the public which the! applicant believes his station 
will serve during the coming license period, including those with respect to national and international matters. 


C. List in Exhibie No.5 typical and illustrative programs or program series (excludin Entertainment and News) that 
applicant plans to broadcast during the coming license period to meet those needs an: interests. 
NOTE: Sufficient records shall be kept on file at the station, open for inspection by the Commission, for a period of 3 years 
from the date of filing of this statement (unless requested to be kept longer by the Commission)| to support the representations 
reqoes in answer to Question 1. These records should not be submitted with this application and need not be available for 
public inspection. | 
PART Il 


Past Programming 


2. A. State the total hours of operation during the composite week: _87.30 


B. Attach as Exhibic No. LO the original or exact copies of program logs for the composite week used as a basis for res- 
ponding to questions herein. Applicants utilizing automatic program logging devices must comply with the provisions 
of Sections 73.112(c) and 73,282(¢). Original logs or automatic recordings will be returned, 

If applicant has not operated during all of the days of the composite week which would be applicable to the use of this 
form, applicant should so notify the Commission and request the designation of substitute day or days as required. 


State the amount of time (rounded to the nearest minute) the applicant devoted in the composite week to the program 
types (see Definitions) listed below. Commercial matter within a program segment shall|be excluded in computing time 
devoted to that = program segment (¢.g., a lS-minute news program containing 3)minutes’ commercial matter 
shall be counted as a 12-minute news program). i 


Hours Minutes % of Total Time on Air 
| 


(1) News ccee wecccecccccqncccccccnccccccccs oe he ee | 10.3%, 
(2) Public Affairs ssccocscsscsscccecsccscescsecs aay es de D2 


(3) All other programs, exclusive | 
of Entertainment and Sports srescesceeee : — | 4. 06, 


If in the applicant's judgment the composite week does not adequately represent the station’s past programming, appli- 
cant may in addition provide in Exhibic No. the same information as required in 3-A above (using the same format) 
for a calendar month or longer during the year preceding the filing of this application. Applicant shall identify the time 
pened uséd. Applicant need not file the program logs used in responding to this question unless requested by the 
MMi SSLON. \ 
List in Exhibit No. 5 ——‘ypical and illustrative programs or program series (excluding Entertainment and News) broadcast 
during the year preceding the filing of this application which have served public needs and interests in applicant’s judgment. 
Denote, by underlining the Title, those programs, if any, designed to inform the public on local, national or international 
problems of greatest public importance in the community served by the applicant. Use the format below. 


Title Source® Type* Brief Description Time Broadcast & Duration How Often Broadcast 


Submit in Exhibit No. 5 the following information concerning the applicant’s news programs: 
A. The staff, news gathering facilities, news services and other sources utilized; and i 
B. An estimate of the percentage of news program time devoted to lo~al and regional news during the composite week. 


In connection with the applicant’s public affairs programming describe its policy during th s past renewal period wi 
to making time available for the discussion of public issues ‘and the method of scleccing pubraces and a eye es 


See Exhibit No. 5 


STATEMENT OF AM OR FM PROGRAM SERVICE Section IV-A, Page 2 


7. Describe briefly the applicant’s progsam forma:(s) during the past 12 months (e.g., country and western music, talk, folk 
music, classical music, foreign language, jazz, standard pops, etc.) and the approximate percentage of time per weck de- 
voted to such iomai(s). 


See Exhibit No. 5 


State how and to what extent (if any) applicant’s station contributed during the past license period to the over-all diversity 
of program setvices available in the area or communities served, 


See Exhibit No. 5 


Was the applicant affiliated with one or more national, regional or special radio networks during the past license period? 
Yes NERS If “yes,"* give name(s) of network(s): 

Scate the numberof public service announcements broadcast by the applicant during the composite week: bse 
A. If this application is for an FM station, did the programming duplicate that of any AM station? 


Yes______ No_______ .(“Duplicate” means simultaneous broadcasting of a particular program over both the AM and FM 
stations or the broadcast of a particular FM program within 24 hours before or after the identical program is broadcast 
ever the AM station~Section 73.242(a) of the Rules and Regulations.) 


If the answer is “yes,” identify the AM station by call letters; describe its relation to the FM station; and state the 
number of hours each day in the composite week that were duplicated. 


In applicant’s judgment, does the information supplied in this Part II adequately reflect its past programming? 


Yes ____ No______L,, 


If *‘no,”” applicant may attach as Exhibir No. 5 such additional information as may be necessary to describe ace 
curately and present fairly its program service. 


If applican:’s programming practices for the period covered by this statement varied substantially from the programming 
fepresentations made in applicant’s last renewal application, the applicant shall submit as Exhibic No._____a state- 
ment explaining the variations and the reasons therefor. . 


PART Ill 
Proposed Programming 


Scate the proposed total hours of operation curing a typical week: 140 


Scate the minimum amount of time the applicant proposes to devote normally each week to the program types (see Defini- 
tions) listed below. Commercial maccer within a program segment shall be excluded in computing time devoted to that 
particular program segment (e.g., a fifteeneminute news program containing 3 minutes’ commercial matter shall be computed 
asa l2minute news program.) 


Hours Minutes % of Total Time on Air 


(IN News cacran cncncmncnacaccacstoccnceenn, NG Exod oe A 


(QNPoblicfA thurs? ee ere esereenned %e 


45, 


(3) All other programs, exclusive 
of Entertainment and Sports ecccssccsceee a: > ie 


Submit in Exhibic No. 5 the following information concerning the applicant’s proposed news programs: 
A. The staff, news gathering facilities, news services and other sources to be utilized; and . 
B. An estimate of the percentage of news program time to be devoted to local and regional news during a typical week. 
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STATEMENT OF AM OR FM PROGRAM SERVICE | Section IV-A, Page 3 


16. In connection with the applicant’s proposed public affairs programming describe its policy! with respect to making time 
available for the discussion of public issues and the method of sele.cing subjects and participants. 


See Exhibit No. 5 


17. Describe the applicant’s proposed programming format(s), 5.» country and western music, talk, folk music, classical 


ea ceca language, jazz, standard pops, etc., and the approximate percentage of time per week to be devoted to such 
format(s). , } 


See Exhibit No. 5 


State how and to what extent (if any) ae Proposes to contribute to the over-all diversity of program services available 
in the area or communities to be serve | 


See Exhibit No. 5 


State the minimum number of public service announcements applicant proposes to present dociag a typical week: 175 


Will the applicant be affiliated with one or more national, regional, or special radio networks? Yes, No_X__, 
If “‘yes,’ 


* give name(s) of networks(s): H 
. | 
a eT 
A. If this application is for an FM station will the programming duplicate that of any AM station? Yes No, 5 
("Duplicate” means simultaneous broadcasting of aparticular program over both AM and FM stations or the broadcast ° 
a particular FM program within 24 ‘hours before or after the identical program is broadcast over the AM station~Section 
73.242(a) of the Rules and Regulations.) } . 


B. If the answer is “‘yes,”* identify the AM station by call letters; describe ics relation to|the FM Station; and state the 
number of hours each day proposed to be duplicated. ' 


PART IV 
Past Commercial Practices 


22. Give the following information with respect to the composite week: 


G A.M, = : P.M, 
As Total broadcast time ccccsscorseccccccocesce Zs 


B. Time devoced to commercial mater: 
(1) Amount in hours and minutes « 


(2) Percentage essersecsescscsscesecces: 


STATEMENT OF AM OR FM PROGRAM SERVICE Section IV-A, Page 4 


23. State the number of 60-minute segments of the composite week (beginning with the first full clock hour and ending with the 


last clock hour of each broadcast day) containing the following amounts of commercial matter: 


Aa Up to and including 10 minutes «csecccssecssnceereoeeecnssnsovsssororsncnses 
B. Over 10 and up co and including 14 minutes eccsssssecsscsscceccnsnscesees 

C. Over 14 aad up to and including 18 minutes ssssscccscscccceesnsersrsesosoncnecsoooes 

D. Over 18 minutes cere eacecsccccccccscancscscsccosonsceseess 


List each segment in category (D) above, specifying the amount of commercial time in the segment, and the day and time 


broadcast. 


A. In the applicant's judgment, does the information supplied in this Part IV for the composite week adequately reflect its 
commercial practices? Yes, No. = 


B. If *‘no,”® applicant may attach as Exhibit No. 5 such additional material as may be necessary to describe adequately 
and present fairly its commercial practices. 


CG If applicant’s commercial practices for the period covered by this statement varied substantially from the commercial 
representations made in applicanc’s last renewal application, the applicant shall submit as Exhibit No. @ statemen' 
explaining the variations and the reasons therefor. 


PART V 
Proposed Commercial Practices 
Scate the maximum percentage of commercial matter which the applicant proposes normally to allow during the following 
segments of a typical week: 
6 a.m. - 6 pom. 
All hours ~..... 


If applicant proposes to permit this level to be exceeded at times, state under what circumstances and how often this is 
expected to occur, and the limits that would then apply. 


In emergencies -- such as a jam-up or conflict of commitments in the 
aftermath of a suspension of sharp.curtailment of commercial time to 
pre-empt time for special emergency programs or features or like 
emergencies. Such situations are expected to occur infrequently, to 
last but a few days at most and to require a margin of up to three 
additional minutes in isolated portions of the broadcast day such as 
particular morning or late afternoon drive-time hours. 


26. What is the maximum amount of commercial matter in any 60-minute segment which the applicant proposes normally to 
allow? 18 minutes. 


If applicant proposes to permit this amount to be exceeded at times, state under what circumstances and how often this is 
expected to occur, and the limics that would then apply. 


See paragraph 25 above. 
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STATEMENT OF AM OR FM PROGRAM SERVICE Section IV-A, Page 5 


PART VI 
General Station Policies and Procedures 
27. State the name(s) and position of the person(s) who determines the day-to-da: programming decisions and directs the oper 
ation of the station covered by this application and whether he is employed full-time in the operation of the station. 


Maurice Rosenfield Managing Partner and! Executive Director 
Not Full Time | 
Fred Harm General Manager - Full Time 
John Doremus Administrative Assistant to Executive 
. Director - Full Time 
Joseph Lacina Operations Manager ~; Full Time 
Ralph Rowland News Director - Full Time 
Corinne Caldarazzo Music Librarian - Full Time 
Jessie Grigsby Program and Traffic Coordinator 
Full Time 
Harry Berg Chief Engineer - Full Time 


28. A. Does the applicant have established policies with respect to rogramming and advertising standards (whether developed 
by the station or contained in a code of broadcasting standards and practices) to guide the operation of the station? 


Yes_X__No : | 


B. If “tyes,’” attach as Exhibic No.5 a brief summary of such policies. (If the statin relies exclusively upon the 
published code of any national organization or trade association, a statement to that effect will suffice) 


29. State che methods by which applicant undertakes to keep informed of the requirements of the Communications Act and the 


mmission’s Rules and Regulations, and a description of the procedures established to acquaint applicant’s employees 
and agents with such requirements and to ensure their compliance. | 


The managing partner of applicant, its counsel, and its 
engineering consultants all keep informed of legislative and 
administrative action. By both staff conferences and written 
directions and memoranda applicant's employees and agents are 
informed of requirements. Subsequent direct inquiry is made 
by the managing partner and the general manager to assure 
compliance with directions given. | 


30. If, as an integral Part of its station identification announcements, applicant makes or proposes to make reference to any 
business, profession or activity other than broadcasting in which applicant or any affiliate or-stockholder is engaged or 
financially interested, directly or indirectly, set forth typical examples and approximate frequency of their use, 


No such practice is contemplated. 


31, State the number of station employees: 22 If the station has or i 
ec 3 3. proposes to have ten or more employees, stat 
Exhibit No.. 5 the number of full-time and parttime employees in the programming, aaa’ technical, sae aoa 
ade Seen Reinort pee ne aan employee in more than one category. However, if an employee performs 
" ident AO Deis 2 = ¢ oe 
Sep Rceceucent mae beeen ai wel by ifying him with his various duties e¢.g., if two emplo pation 


comb 
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STATEMENT OF AM OR FM PROGRAM SERVICE Section IV-A, Page 6 


PART VII 
Other Matters ond Certificotion 


32.. Applican: may submit as Exhibit No. 5 any additional information which, in its judgment, is necessary adequately to 
* descride of co present fairly its services and operations in relation to the public interest. 
33. The cadersigned has familiarized himself with paragraph 7 of page i of the Instructions ro Section IV-A concerning 
signasace ‘meats and in light of its provisions docs hereby: 


A. Acknowldlge that all the scatemencts made in this Section IV-A and the attached exhibits are considered material 
representations and that all the exhibits are a material part hereof and are incorporated herein as if set out in full 
ia the application form; and 

B. Certify that the statements herein are true, complete, and correct to the best of his knowledge and belief and are made 


a2 an 


is 10th nag bt 
SIGNED AND DATED this 27 5%. f Lost: -ROSENFIELD, 


BERT G. WEISS, and 
DeVOE, SHADUR, HI 
partnérship,.d/b/a. OF APPLICANT) 


Byyz  -soovcecceessovssnssscoresenrensesenencnnaracereceecansenssosses — 


(SIGNATURE) 


__Managing Partner 


(TITLE) 


WILLFUL FALSE STATEMENTS MADE IN THIS FORM ARE PUNISHABLE BY FINE AND IMPRISONMENT. U. S. CODE, TITLE 18, 
: SECTION 1001. 


ATTACHMENT A 


Attention is invited to the Commission’s ‘‘Report and Statement of Policy Re: Commission En Banc Program- 
ming Inquiry’’ released July 29, 1960 - FCC 60-970 (25 Federal Register 7291; 20 Pike ond Fischer Radio Regulation 
1902). . (iss 
if 

Pursuant to the Communications Act of 1934, as amended, the Commission cannot grant, renew or modify o 
broadcast authorization unless it mokes an affirmative finding that the operation of the station, as proposed, will 
serve the public interest, convenience and necessity. Programming is of the essence of! broadcasting. 


A broadcast station’s use of a channel for the period authorized is premised on its serving the public. Thus, 
the public hes o legitimate and continuing interestin the program service offered by the station, ond it is the duty of 
all broodcost permittees and licensees to serve as trustees for the public in the operation of their stctions. Broad- 
cost permittees and licensees must mcke positive, diligent and continuing efforts to provide a program schedule 
designed to serve the needs and interests of the public in the areas to which they transmit an acceptable signal. 

In its aboveerreferenced **Policy Statement,"* the Commiss: -n hes indicated the general noture of the inquiry 
which should be made in the planning end devising of a program schedule: 


**Thus we do not intend to guide the licensee along the path of programming; on the contrary, 
the licensee must find his own path with the guidance of those whom his signal is to serve. 
We will thus steer clear of the bons of censorship without disregording the public’s vital in- 
terest. What we propose will not be served by pre-planned program format submissions accome 
panied by complimentary references from local citizens. Whot we propose is documented 
program submissions prepared as the result of assiduous planning ond consultation covering 
two main oreas: first, a canvass of the listening public who will receive the signal and who 
constitute a definite public interest figure; second, consultation with leaders in community 
life — public officials, educators, religious (groups), the entertainment media - agriculture, s 
business, lobor, professional and eleemosynory organizations, and others who bespeok the 
interests which make up the community.” 


Over the years, experience has shown both broadcasters and the Commission that certain recognized elements 
of broadcast service have frequently been found necessary or desirable to serve the broadcast needs end interests 
of mony communities. In the Policy Stotement, referred to above, the Commission set out fourteen such elements. 
The Commission stated: : | 
i 
**The major elements usually necessary to meet the public interest, needs and desires of the 
community in which the station is locoted os developed by the industry, and recognized by 
the Commission, have included: (1) Opportunity for Local Self-Expression, (2) The Develop- 
ment ond Use of Local Talent (3) Programs for Children, (4) Religious Programs, |(5) Educa- 
tional Programs, (6) Public Affairs Programs, (7) Editoriclization by licensees, (8) Political 
Broadcasts, (9) Agricultural Programs, (10) News Programs, (11) Weather ond Morket Reports, 
(12) Sports Programs, (13) Service to Minority Groups, (14) Entertainment Programiming.”” 


It is emphasized that broadcasters, mindful of the public interest, must assume che dischorge responsibility 
for planning, selecting and supervising oll matter oroadcast by their stations,. whether such matter is produced by 
them or provided by networks or others. This duty was made clear in the Commission’s Policy Statement, page 14, 
paragraph 3: | 
i} 

** Broadcasting licenseee must assume responsibility for all material which is broadcast 
through their facilities. This includes al! programs and advertising material which they 
Present to the public. With respect to advertising material the licensee has the odditional 
tesponsibility to taxe all reasonable measures to eliminate any faise, misleading, or decep- 
tive matter and to avoid abuses with respect to the total amount of time devoted to adver. 
tising continuity as well os the frequency with which regular programs ore interrupted for 
advertising messoges. This duty is personal to the licensee and may not be delegated. 

He is obligated to bring his positive responsibility affirmatively to bear upon all who have 
a hand in providing broadcast matter for transmission through his facilities so os to as- 
sure the dischorge of his duty to provide (an) acceptable program schedule consonant with 
operating in the public interest in his community. The broadcaster is obligated td moke a 
positive, diligent and continuing effort, in good faith, to determine the tastes, needs and 
desires of the public in his community and to provide programming to meet those needs 

and interests. This, again, is a duty personal to the licensee and may not be ovoided by 
delegation of the responsibility to others.”” 


EXHIBIT 5 
WAIT Form 301 
February 10, 1967 


In light of Instruction 4 as to Form 301, it 
appears that applicant may not now be required for an 
application such as this one to complete Section IV-A 
of Form 301. Applicant's programming practices, past and 
proposed, are described in general terms below, however, 
as well as in Exhibit 1 hereto, and in Exhibits 3 to 9 
inclusive of WAIT's Application for Renewal of Broadcast 
Station License, August 25, 1964, as amended by report to 
the FCC dated March 9, 1966, which are included herein by 
reference. 


EVALUATION OF LOCAL NEEDS 


As indicated in said Exhibit 3 to the License 
Renewal Application, incorporated here as aforesaid, 
WAIT is 100% locally owned. Most of its partners are 
life long residents of the area. The managing partner 
is a life long resident of the Chicago area. He was 
educated in the Chicago Public Schools and the University 
of Chicago, and has practiced law in Chicago for a number 
of years. He was the owner and operator of an active: FM 
station in Chicago from 1957 to 1966, and has been the 
managing partner of WAIT since 1962. Howard A. Weiss is 
a graduate of the U.S. Naval Academy and Harvard Law 
. School, and his brother, Robert, attended Northwestern 
University in Chicago, Illinois. Each of the 
partners involved has been active in the business, 
professional, civic and social life of the Chicago 
area for many years. Each of these partners, through 
their innumerable contacts with literally hundreds 
of Chicago area residents, has contributed to the 
programming judgments of WAIT. Both of the Weisses 
are directors and Robert is Treasurer of the Weiss 


21 


Memorial Hospital, a leading Chicago eleemosynary 
institution established through a gift from their 
family. Their activity and interest on a large scale 
in the hospital affairs keeps taem in close touch 
with the public and social agencies in the health 
and welfare fields in Chicago. 

-WAIT maintains a Community Service Department, 
“one of whose principal functions is to establish 
close working cooperative arrangements with all 
community organizations, public departments, social 
service and public welfare bodies and agencies. 
Representative agencies and bodies of this type with 
whom WAIT has established working arrangements are 
listed in the exhibits to our license renewal, which 
as noted above has been incorporated herein. Our 
Community Services Department has solicited the! views 
of some 800 community organizations and welfare bodies 
and agencies with respect to our programming policies 
and objectives, and our objective is to establish 
on-going dialogue with them on Chicago radio programming. 
We have also inquired of and discussed our programming 
content and philosophies and objectives with the 
Mayor of the City of Chicazo and other public officials, 
leading trade unionists, the radio and IV specialists 
at the University of Chicago, with whom we maintain 
close cooperative arrangements, and Northwestern 
University, and with the Radio-TV Department of) the - 
Chicago Archdiocese, the Church Federation of Greater 
Chicago, and the Chicago Rabbinical Association, 
and leading organizations such as the NAACP and’ 
the ACLU. The Executive Director of the station 
reads all incoming mail with respect to programming 
content, philosophies and objectives and closely 
supervises himself the work of the Community Services 
Department and their response to calls and correspondence 
from the audience as well as the social agencies 
referred to. 


40 
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Specific aspects of programming, such as news, 
have been discussed with leading journalists, including 
newspaper editors, and outside news specialists, such 
as the late Ben Hecht. Particular emphasis has been 
given to discussions concerning weather reporting. 

The, Executive [Director has discussed weather coverage 
extensively with the Chief Meteorologist at the U. S. 
Weather Bureau at Chicago. He discovered that a group 
of scientists, principally chemists and biologists, 
most of them with Ph.D.'’s from leading universities, 
employed at the G. D. Searle Laboratory near Chicago, 
had formed aniamateur meteorological club and were 
actively studying weather forecasting and observing 

and comparing weather coverage in news media, and at 
least one local municipal body - the City of Park Ridge, 
Illinois - had a special interest in weather reporting. 
He met and corresponded with the chairman and members 
of the Searle Club and with the officials of Park Ridge, 
treating these bodies as responsible and thoughtful 
representative groups for extended dialogue on this 
subject. Emphasis on improved weather coverage as 

a result is a significant feature of Radio WAIT's 
programming. 


Similar. dialogues have occured with respect to 
hourly stock market reports, which also have become 
a feature of .WAIT's news coverage. In connection 
with this feature, the opinion of the audience itself 
was solicited through announcements over the air 
over a two-day period requesting listeners to express 
their opinions as to whether or not this was an 
important andi useful news feature. Approximately 
10,000 letters from listeners requested the continuance 
of this feature and it has been maintained largely 
on a sustaining basis. 


As. pointed out in the exhibits to our license 
renewal application which have been incorporated 
herein, we have cmcluded that the radio audience in 
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Chicago is a composite of individuals with many 
tastes and needs with each group of such individuals 
constituting in itself a minority. From a careful 
examination of the programming of the television, 
AM and FM stations serving Chicago, and by an equally 
careful consideration of the multiplicity of tastes 
and needs in the Chicago area and as a result of our 
inquiries and investigations, applicant concluded 
that the greatest unsatisfied local need on the) AM 
dial in Chicago under current conditions was for ; 
fine music programming and basically adult appeal, 
plus news and other informational programming which 
would appeal to the same type of adult audience. 

The following tabulation of the general programming 
concepts of all Chicago AM licenses will bring up to 
date the analysis of comparative programming found 
in the aforesaid incorporated exhibits to our license 
application. : 


. FREQUENCY OWNERSHIP & GENERAL NATURE OF 
STATION & FACILITY AFFILIATION ENTERTAINMENT PROGRAMMING 
j 


WIND 560 ke - Westinghouse Popular music, 
5 kw; owned and principally, top-40. 
fulltime operated, ie 


670 ke--- NBC owned Chicago White Sox and 

50 kw; and operated. other sports play-by- 
play; variety; NBC 
weekend Monitor and 
other NBC features. 
Experimented with rock 
and roll; has reverted 
to middle of the road 
music insofar as it 
programs music. 


720 ke - 
50 kw; 
fulltime 


780 ke - 
50 kw; 
fulltime 


820 ke - 
5 kw; 
daytime. 
890 ke - 
5 kw; 
fulltime. 


950 ke - 
1 kw; 


1000 ke - 
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Chicago Chicago Cubs, Chicago 
Tribune Bears and other play-by- 
owned and play sports; comedy and 
operated. variety; variety in music 
. programming insofar as 
it programs music (with 
some better music 
content). 


CBS owned Main emphasis on “all 
and operated, talk", and "open mike". 


Independent Good music exclusively. 
locally 
owned. 


’ ABC owned Primarily rock and roll. 


operated. 


Currently Principally Negro ethnic. 
identified . 
with farm 

newSpaper 

owners. 

Application 

pending for 

transfer to 

independent 

local group. 


; : 
Chicago ~ Formerly sports play-by- 
Federation play; recently changed 
of Labor to rock and roll. 

owned and : 
operated. 
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1240 ke - Independent Foreign language. 
250 w or locally 

1 kw; ° owned. 
three 

stations : 
sharing | 
time. i | 


. 1110 ke - Moody Bible Evangelist. 
5 kw; Institute | 
daytime. | 
1160 ke - Plough Country and Western. 
50 kw; Broadcasting 
daytime. owned and | 
operated. | 


1390 ke - McLendon All news. 
5 kw; Group te 
fulltime. 
| 
This comparative analysis reveals three significant 
and SE SOEES EERE conclusions: 


1. WAIT is the only AM.licensee in Chicago 
featuring good music for adults as its dominant 
entertainment concept. 


2. Chicago, though the second largest city in 
America, appears to be unique among all large cities 
in lacking a fulltime AM station with good music for 
adults as its dominant programming concept. 


3.. Chicago has a striking paucity of independent 
and locally owned and operated stations such as WAIT. 
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NON-ENTERTAINMENT PROGRAMMING 


Among the typical and illustrative program series, 
excluding entertainment, which WAIT broadcasts and plans 
to meet these needs and interests are as follows: 


a) SPECIAL WEATHER INFORMATION: 


For the past several years the Chicago 
area has been plagued with recurring 
tornados: and other severe weather threats. 
Most recently the area was immobilized by 
record snowfalls. At times the reaction of 
the community to these severe weather warnings 
has bordered on hysteria. Failure of early 
“warning as to the probable extent of the 
recent record snowfall contributed to the 
stalling of thousands of motor vehicles all 

- over the area. Some subsequent snow fore- 
casts were exaggerated in an effort to avoid 
repetition of this. This produced a jamming 
of public transportation facilities. 


About two years ago, WAIT began to explore 
techniques for broadcasting both weather 
warnings and information as to the c essation 
of weather threats in the Chicago area. To 
facilitate carrying on these programs WAIT 
engaged a private meteorological firm, at 
substantial expense, to collate and to make 
available to WAIT, for immediate broadcast, 
all available meteorological data, including 
that from government sources. 


As a result of the special efforts of 
WAIT in this connection, its weather services 
receive substantial public recognition. As 
an example, there is attached hereto and made 
a part hereof, correspondence between the City 
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of Park Ridge, a suburb of Chicago, and WAIT 
marked Exhibit 6. Effective utilization of | 
this weather service, however, requires WAIT 

_ to operate around the clock. 


b) UNIVERSITY OF CHICAGO PROGRAMS: 


For some time, WAIT, in conjunction with 
the University of Chicago, has broadcast two 
series, one titled, "Midway" amd the other 
"Paperback", 


| 

The "Midway" series consisted of a regular 

weekly discussion by members of the faculty of 

the University of Chicago and visitors to the | 

university on topics of current academic interest, 

sranging from economic analysis to critiques of 
American foreign policy. 


The “Paperback” series, as its name suggests, 
consisted of a series of reviews by university - 
faculty members, of books published and sold at 
low price. It has recently been discontinued | 
and WAIT has been engaged in working out with | 
the Office of Radio and Television of the | 
University of Chicago a substitute program 
designed to provide discussion of important 
current public issued by faculty members of 
that university. It is intended that this 
series would be taped and made available to 
other stations on a syndicated basis. Sabana 
this series bears the name "Perspective". 


c) PROBLEMS OF THE CITY: 


For several years, under the direction of 
Prof. John E. Coons of the Law School of 
Northwestern University, WAIT has produced and 
broadcast a series of in-depth reports, | 
characterized by multiple programs on the 
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same topic as required to provide exhaustive 
discussions and inquiries on current problems 
and issues in the Chicago area. Participants 
have been leading Chicago area residents 
slected for their particular knowledge of, 
and interest in, the topics covered. Among 
those topics and typical of them have been: 


l.. Racial segregation in Chicago 
‘public schools. 

2. Quality of public education in 
Chicago and its suburbs. 

3. Administration of criminal law 
in Cook County. 
Obscenity in books, periodicals, 
plays and reviews. 
Church, state and school. 
Birth control. 


A list of such programs carried in 1966 i 
attached hereto marked Exhibit No. 7. 


d) NEWS PROGRAMMING: 


For some time WAIT has been endeavoring to 
improve its news coverage at both ends of the 
spectrum. In addition to its hourly five minute — 
newscasts WAIT follows a frequently announced 
policy that "When the news breaks out WAIT breaks 
in." In addition, at regular intervals during — 
the day while the stock markets are open, as 
well as at the closing, market quotations are 
broadcast. Similarly, scores of athletic contests 
are broadcast at intervals as games proceed as 
well as at the end of the games. In view of the 
necessary summary character of radio reporting 
WAIT listeners are frequently urged in its 
newscasts to read regularly one or more of the 
five Chicago newspapers for more detailed news 
reports. : 


In an effort to test its ability at reporting 
in depth WAIT intensively investigated the facts 
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of recent federal court litigation brought by| 

an Illinoisan who charged that he had wrongfully 
been convicted of the rape-murder of a child and 
sentenced to death by a state court. As a result 
of the WAIT investigation new evidence was uncovered 
which showed the defendant to be innocent. On the 
basis of that evidence, WAIT together with the 
American Civil Liberties Union, appeared as amicus 
curiae in the Supreme Court of the United States 
to urge that the defendant's conviction be set 
aside and a copy of the brief amicus is attached 
hereto marked Exhibit 8. On February 13, 1967, 
the Supreme Court ordered the conviction set 
aside. Attached hereto marked Exhibit 9 are 
copies of Chicago newspaper comment as to to WAIT's 
participation. | 


Approval of this application would enable) 
WAIT to devote more broadcasting time and 
additional staff effort to development of these: 
and other programs designed to meet the needs! 
and satisfy the desires of a large part of the 
adult Chicago radio audience. 

* 4! 
e) OTHER COMMUNITY SERVICES: 
| 

In lieu of disc-jockey chatter, generally we 
feature in our programming items of significant 
community interest, such as a brief book notice 
and book reviews, movie notices and reviews, 
guides to concerts and cultural attractions, 
leading restaurants and places of interest, 
historical notes about the city and area, quotations 
"to think about," etc. Another feature o£ this 
nature we refer to as "In Your Neighborhood." 

It involves the billboarding and recognition bE 
specific events or project; of various neighborhood 
organizations, churches and welfare groups, such 

' as open See fashion shows , carnivals, book 
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sales, concerts, festivals, reunions, fairs, etc. 
Finally, we carry two daily features known res- 
pectively as "Businessman of the Day" and "Lady 

of the Day".' A local businessman deserving of 
‘community recognition for some civic contribution 
or other distinction is selected and honored daily. 
Likewise, a woman deserving of recognition for her 
contribution to the cultural, civic or welfare 
work of the community is also selected and honored 
daily. The names of the recipients and the reasons 
are presented several times each day and they are 
sent merit certificates from the station. 


The information on which "In Your Neighborhood" 
is based, and nominations for "Businessman of the 
Day" and "Lady of the Day” come from a wide variety 
of civic and business organizations and individuals 
connected with those organizations. Inevitably 
many of those organizations and individuals comment 
to WAIT with respect to WAIT programming and WAIT 
both solicits and considers those comments, whether 
volunteered or solicited, in determining program 
policies. 


£) TRAFFIC REPORTS: 


During morning and afternoon drive time, WAIT, 
at frequent intervals, provides detailed traffic 
information principally compiled from material 
transmitted to it from more than forty (40) traffic 
observers using motor vehicies equipped with two-way 
radios. Particularly when weather conditions, 
traffic conditions or accidents impede the normal 
flow of Chicago rush hour traffic via expressways, 
arterial highways and streets, these reports are 
relied upon by motorists to facilitate their 
transportation. 


Experience with traffic reporting demonstrates 
that on-the-ground observations of traffic conditions 


31 

| 

when available, ae substantially superior to 
reports from air observation, even from helicopters. 
WAIT is the only Chicago AM radio station using 
extensive ground observation as the chief! basis 
for its traffic reports. The daytime limitation 
“of WAIT's operation, however, severely handicaps 
the utilization of this service to WAIT listeners 
particularly during the winter months when it is 
most likely to be needed. 


PAST PROGRAMMING 


. FoR | 

In the composite week in 1966 WAIT operated for a 
total of 87.30. hours. Of that total, 9 hours and 45 
minutes or 10.39% were devoted to "News"; 2 hours and 
56 minutes or 3.52% were devoted to "Public Affairs"; 
and 3 hours and 33 minutes or 4.06% were devoted to all 
other programs exclusive of "Entertainment and Sports". 
During the composite week WAIT broadcast 151 public 
service announcements. 

| 

Applicant is not now, never has been, and does not 
propose to become, affiliated with any national, regional 
or special radio network. 
| 


PROPOSED PROGRAMMING 


If this.application is granted, WAIT proposes to 
operate for 140 hours per week. Of that total 14 hours 
or 10% will be devoted-to "News"; 7 hours or 5% will be 
devoted to "Public Affairs"; and 5 hours and 45 minutes 
or 4% will be devoted to all other programs, exclusive 
of "Entertainment and Sports". A minimm of 175 public 
service announcements will be made during a typical week. 

| 


PAST COMMERCIAL PRACTICES 


During the composite week total broadcast of 87.30 
hours, 79.45 hours were between 6:00 A.M. and 6:00 P.M. 
O£ the total 16 hours and 43 minutes or 19.18% were 
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devoted to commercial matter. Between 6:00 A.M. and 
6:00 P.M. 15 hours and 27 minutes of 19.37% were devoted 
to commercial matter. Thirty-two 60 minute segments 
contained commercial matter up to and including 10 
minutes; 40 such segments contained such matter over 

10 minutes but less than 15 minutes; 11 such segments 
contained such matter over 14 minutes but less than 19 
minutes; no segment contained commercial matter over 

18 minutes. 


Basic to its commercial practices WAIT carefully 
scrutinizes its advertisers and their products, and 
continuously monitors and reviews their advertising 
material to assure that their goods and services are 
compatible with the tastes and desires of WAIT's audience 
and that their commercial material is consistent with the 
high tone of WAIT's general programming. Put simply, WAIT 
refuses to permit its facilities to be used for a "hard 
sell" or by purveyors of goods or services of questionable 
quality and reliability. In addition, WAIT sharply 
limits the time which may be devoted to any individual 
commercial. 


‘PROPOSED COMMERCIAL PRACTICES 


If this application is approved WAIT will allow 
a maximum percentage of 30% to commercial matter during 
all hours. This percentage may have to be exceeded for 
a few days at a time and for perhaps three or four 
additional minutes per dey in isolated portions of the 
broadcast day such as morning or late afternoon drive- 
time hours if there has been a suspension or sharp 
curtailment of commercial time to pre-empt time for 
special emergency programs or features. Normally, 
however, WAIT will not allow more than 18 minutes in 
any 60 minute segment to be devoted to commercial matter. 
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GENERAL STATION POLICIES & PROCEDURES 


WAIT presently has twenty-two employees. Of these, 
seven are in programming, three are in sales, four are 
in the technical department and eight are engaged in 
general administration. Only two of these employees are 
part-time. 

Day-to-day programming decisions and direction of 
station operation are provided by the following: 


Maurice Rosenfield Managing Partner and 
Executive Director 

John Doremus Adm. Asst. to Exec. Director 

Joseph Lacina Operations Manager 

Ralph Rowland News Director! 

Corinne Caldarazzo Music Librarian 

Jessie Grigsby Program and Traffic 

Coordinator 
Harry Berg Chief Engineer 


| 

To assure that WAIT keeps informed of the! requirements 
of the Communications Act and the Commission's Rules and 
Regulations the managing partner of applicant, its counsel, 
and its engineering consultants all keep informed of 
legislative and administrative action. By both) staff 
conferences and written directions and memoranda applicant's 
employees and agents are informed of requirements. 
Subsequent direct inquiry is made by the managing partner 
and the general manager to assure compliance with directions 
given. : 

WAIT does not now make, never has made, and does 
not propose to make, any reference in its station 
identification announcements to any business, profession 
or activity in which applicant, any of its owners or 
affiliates are engaged. | 


EXHIBIT 6 
WAIT Form 301 
- February 10, 1967 
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CITY OF PARK RIDGE 
; es State of Illinois 
. Office, oi. “Mayor 

City Hall © July 11, 1966 


Aer anaurice Rosenfield 
Radio Station WAIT 

188 W. Randolph Street 
Chicago, Illinois 


Dear Mr. Rosenfield: 
For some time now I have been impressed with the wonderful weather 

information that you have been broadcasting. Recently I was driving in from 
“Champaign: and heard your weather alerts and immediately started to check 
other Chicago stations and found that you were way ahead of them in your 

alert to the people; it seemed longer than the forty minutes that you claim; 

it certainly was a fine demonstration of the excellence of your private 

weather reporting service. 

| Our Civil Defense people, our Elementary School people, our High School 

people, and the staff at the City Hall have been very concerned about the change 


‘in the weather disaster seeming to move up our way for some time now. We 


have beén exploring the steps we should take to alert our schools, churches, 


business establishments and offices of these coming tornadoes. 
After: listening to your fine report it occurred to me that the perfect an- 
swer to our problem of alerting our people of coming danger was your Radio 
Station. : As I thought the matter through it occurred to me that there area 
few things that we would require from you... 


Ist -. Of course a continuation of this excellent private weather re- 
’ porting service. 


2nd- ‘From you, I would like to suggest a more significant danger 
- alert, a siren or whistle or bell, which would surely divert 
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someone's attention from your beautiful music to the danger 
at hand. 


At our end, of course, would be required a directive fron the Mayor or 
City Manager to the Civil Defense people, the Police Department, the Fire 
Department, the School Boards and the Chamber of Commerce to tune in 
to your station to receive these alerts. I frankly would prefer small radios 


set on your signal, incapable of movement to another station. 


I have gained enough confidence over the past year on your weather re- 


ports to suggest that we would be willing to try total dependence for the next 
twelve months on this early warning system that you subscribe to. In order 
to satisfy my department heads could I suggest a meeting between us for a 
further discussion of this program. My hours are hit-and-miss during the 
week and all day on Saturday. We could meet as early as 8 o'clock Saturday 
morning July 16, 1966 at my office. I shall have an important meeting on at 
9 A.M. We could meet at 10 o'clock at my office or perhaps as late as 12 
o'clock, if you wanted to lunch at the Pantry and talk over our problems. 
At this stage of the game, Saturday the 23rd is wide open up until 1 

o'clock. You can set a date merely by calling my secretary, Mrs. Marie 


Thomas, who has full control of my calendar. | 


[53] 
T understand you would bring your general manager, Me. Fred Harm, to 
this meeting. The particpants from our staff would be City Manager, James 
| 


L. Galloway, Civil Defense Director, Norman A. Brown, School Board repre- 


sentative, Mr. Russell Miller. 


May I hear from you. 


Very truly yours, 


/s/W. Bert Ball 
WBB/mst Mayor 
ec to: City Manager 
Civil Defense Director 
School Board Representative 


~ OITY OF PARK RIDGE 


STATE OF ILLINOIS 


July 25, 1966 


OFFICE OF MAYOR ig (Dic. 7/23/66) 
CITY HALL 


Gentlemen: 


This morning the Director of Civil Defense, Chief Norman A.Brown, and my- 
self met with the owner and general manager of Radio Station WAIT in 
Chicago. Mr. Russell Miller of the Elementary School District also met 
with us. 


They have contracted for the services of an unusually competent commercial 
weather reporting service who greatly augment the reports of the U. S. 
Weather Bureau, make them more current and a great deal more meaningful to 
our geographic area, They have been able to alert some of us with an early 
warning system that! would be meaningful to every one of you in the safe hand- 
ling of your children and your charges. The instant that they receive a 
weather alert of an approaching tornado, for instance, they break into the 
program with this information. By listening to this station we would all 
have the advantage of this weather service without paying the considerable 
fees for same. 


Radio Station WAIT executives will investigate and develop a possible pro- 
gram for small radios available at a reasonable cost to us with single sta- 
tion ability only. These small radios could be kept on during their broad- 
cast hours close to| your switchboard, your receptionist, your desk operators, 
or your personnel charged with the responsibility of receiving and dissemi- 
nating this information. The moment that these radios are available I will 
transmit to you their cost. 


In the meantime, may I suggest that small AM radios turned to Station WAIT, 
820 on the dial, bei made available to your key personnel so that you may ob- 
serve first hand the excellence of this program. In this manner you wiil be 
prepared some time after Labor Day to attend a general meeting at my office 
-on this subject. 


May I have your comments in the meantime. 


‘Very truly yours, 


WBB/mst. W. Bert Bal” 
ec to: Dr. Richard R. Short, Supt.Dis.207 Mayor 
Mr. Russell D. Miller, Secty.,Dis.64 . 

Chief of Police C. F. Christensen 

Fire Chief Norman A. Brown 

Mr. T. Jacobsen, Administrator Lutheran General Bospitel’ 
Mr. Maurice Rosenfield, Radio Station WAIT+~ 

Msgr. J. Duffin, St. Paul of the Cross Church | 
Fr. E. M. Dowling, Mary Seat of Wisdom Church 

Rev. Paul Mehl, St. Andrew's Iutheran Church 

City Manager James L, Gdloway 


| 
| Wx OF PARK RIDGE: 
ILLINOIS 
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HERAN GENERAL HOSPITAL US VOUNE HATE 


ra T. L. Jacobsen 
: j i 28, 1966 Executive Vice President 
: judy ’ | : . 


W. Bert Ball 

Mayor 

City of Park Ridge 
Park Ridge, Illinois 


Dear Mayor Ball: 


I received your letter regarding the early warning system for 
adverse weather conditions. | 


This early weather warning is important information for us to 
know inasmuch as we may be called upon for meeting the needs 

- Of the community for emergency care in the event of a tornado, 
and also inasmuch as we can have advance warning on the 


possibility of power failure in the event of such a storm, 


! ies 
Tam circulating your letter to our Disaster Committee and we will 
be placing a small radio at our switchboard as well as having one ~ 
in the, administrative offices where we can follow these reports. 


I shall be happy to meet with you after Labor Day at the general . = 
. . Meeting regarding this subject that you have proposed. SS 
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WAIT/820 - THE WORLD'S MOST BEAUTIFUL MUSIC 
1881 West Randolph Street - Chicago, Illinois 60601 


August 3, 1966 


Mr. W. Bert Ball 
Mayor 

City of Park Ridge 
505 Park Place 
Park Ridge, Mlinois 


My dear Mayor Ball: 

This letter follows up the meeting on Saturday, July 23, between Mr. 
Harm and myself of WAIT and you and officials of the City of Park Ridge, as 
well as your recent memoranda and letters to us. 

As discussed at our meeting, we have been investigating into the possi- 
bilities of utilizing special receiving equipment for installation at key Park 
Ridge area facilities whereby reception from WAIT would be automatically 
amplified at the receiving points when tornado watches and warnings are 
broadcast or other severe weather conditions occur. We should be ready for 
a followup meeting with you within the next week or ten days, at your conven- 
ience. 

I can't exaggerate how delighted we are at the opportunity you have 
opened up for us to enlarge our community services. We view weather cover- 
age as a unique service of broadcasting. Newspaper weather forecasts, for 
instance, may be out of date before they reach print or may be obsoleted by 
rapidly changing circumstances. Televison, as compared with radio, is not 
as facile in cutting in immediately with important weather information. Also, 
radio is far more accessible to most people especially during early morning, 
daytime and late afternoon hours. For these reasons, we have been working 
hard for about a year, as you know, towards improved and responsible wea- 


ther coverage. I'believe it's not too much to say that we devote more 
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effort on weather, especially on the part of management, than any other sta- 


tion. We were experimenting with our private 
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service for about nine months and daily checking and comparing their reports 
with others before we were sure enough of our ground to publicize our spe- 
cial weather coverage over the air. : 

In this connection, at the meeting in your office, we discussed that day in 
May when torrential rainfall in the Chicago area produced flood conditions. I 
thought you might be interested in the enclosed interchange of correspondence 
between ourselves and the United States Weather Bureau in connection with 
that episode. : 

Again, be assured of our thanks to you and of our willingness to assist 
your community to our fullest potential. Also, I cannot refrain from expres- 
sing our admiration of your efforts to serve the people of Park Ridge with 
better weather and disaster warning and related services. 

Sincerely, : 
Maurice Rosenfield 
Executive Director 
MR:3jj 
enclosures 


cc Fred Harm 
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$3.56 by Mali Yezrly an Agyenes—Singie Copies 1 


VOL XXXII_NO. 25. Park Ridge, Illinois, Thursday, September 29, 1956 
HINO. 25 __ Park Ridge, Illinois, “ asay oe 


Weather Alert System 
Will Warn Ridgians 


An effective early warning system for alerting Park Ridge resi- 
dents of impending violent weather is near realization, according 
to Mayor W. Bert Ball, following the placement of 2 dozen ordinary- 


appearing table radios in 


The radio receivers, 


selected sites throughout the city. - 
acquired from Chicago radio station WAIT 


and especially designed to oper- 
ate on the latter’s waveband, form 
the pivotal point of a system de- 
signed to give school and muni- 
cipal officials up-fo-the-minute 
information on the strength and 
directional path of tornados and 
similar weather conditions. 

WAIT retains a privately- 
operated weather watch service 
to augment the regular facilities 
of the U. S.- Weather Bureau, 
and as 2 result boasts an aler- 
ting capacity generally superior 
to anything currently available to 
the public. - 

Now in effect, the system cul- 
minates a year-long effort on the 
part of city officials lead by 
Mayor Ball and Fire Chief Nor- 
man A. Brown, local civil de- 
fense director, to solve the pro- 
blem of alleviating the danger 
to local residents, especially 
school children, rising ‘rom the 
demonstrated higher incidence of 


CONTINUED ON PAGE 3 
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Weather Alert 
Warning System 


CONTINUED FROM PAGE 1 
severe weather in this area. 

Sites selected for placement cf 
the receivers include:  cffices 
of the city manager, police and 
fire chiefs: Lutheran General 
hospital; Maine Township High 
Schools East and South; Elemen- 
tary School District 64 headquar- 
ters; St, Paul of the Cross and 
Mary, Seat of Wisdom schools; 
and the city pubiic works garage. 

It was pointed out in Mayor 
Ball’s report that individuals can 
avail themselves of the same in- 
formation to be transmitted in the 
event of impending alerts by tuning 
their home radios to station WAIT 
(820 kilocycles on the AM band). 
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61 PROBLEMS OF THE CITY 


. 


Sunday, 1/2/66 - 9:00-9:30 am 


Topic: "Mental Illness and the Law", Part I 
Participants: Judge Joseph Schneider, Circuit Court, Cook County 
: John E. Coons, Professor of Law, Noethwestern University 


Sunday, 1/9/66 - 9:00-9:30 am 


Topic: "Mental Illness and the Law", Part II 
Participants: Judge Joseph Schneider, Circuit Court, Cook County 
John E. Coons, Professor of Law, Northwestern University 


Sunday,’ 1/16/66 - 9:00-9:30 am 


Topic: "Mental Illness and the Law", Part III 
Participants: Judge Joseph Schneider, Circuit Court, Cook County 
; John E. Coons, Professor of Law, Northwestern University 


Sunday, 1/23/66 - 9:00-9:30 am 


Topic: "Mental Illness and the Law't, Part IV 
Participants: Judge Joseph Schneider, Circuit Court, Cook County 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 1/30/66 - 9:00-9:30 am 


Topic: "Jack Ruby Trial", Part I 
Participants: Jon Waltz, Professor of Law, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 2/13/66 - 9:00-9:30 am 


Topic: "The Measure of Man", Part I 
Participants: Eugene Webb, Professor, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 2/20/66 - 9:00-9:30 am 


Topic: "The Measure of Man", Part II 
Participants; Eugene Webb, Professor, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 2/27/66 - 9:00-9:30 am 


Topic: “Criminal Law and the Chicago Police Department: 
Participants: Col. Minor K. Wilson, Chicago Police Department 
John E. Coons, Professor of Law, Northwestern University 
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62 _ PROBLEMS OF THE CITY 


Sunday, 3/6/66 - 9:00-9:30 am | 


Topic: “Criminal Law and the Chicago Police ‘Department: 
Participants; Col. Minor K. Wilson, Chicago Police Department 
John E. Coons, Professor of Law, Northwestern University 
| 


Sunday, 3/13/66 - 9:00-9:30 am 


| 
Topic: "The Measure of Man", Part I 
Participants: Eugene J. Webb, Professor, Northwestern University 

John E. Coons, Professor of Law, Northwestern University 


. | 
Sunday, 3/20/66 - 9:00-9:30 am 


Topic: "The Measure of Man" Part II 
Participants; Eugene J. Webb, Professor, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 3/27/66 - 9:00-9:30 am . 
Topic; “Civil Rights Housing and the Law", Part T 


Participants: Richard Newhouse, Legai:Counsel, 
Committee Renewal Foundation 


John E. Coons, Professor of Law, Northwestern University 
| 


Sunday, 4/3/66 - 9:00-9:30 am 
Topic: "Civil Rights Housing and the Law", Part II 
Participants; Richard Newhouse, Legal Counsel, 
Committee Renewal Foundation 
John E. Coons, Professor of Law, Northwestern University 

j | 
Sunday, 4/10/66 - 9:00-9:30 am 
| 
Topic: "Police and Privacy" 
Participants: Alfred Kamin, Professor of Law, Loyola University 


John E. Coons, Professor Law, Northwestern University 


o 


Sunday, 4/17/66 - 9:00-9:30 am 


| 

Topic: "Remaking the Metropolis", Part I 
Participants: Howard M, Baron, Director of Research, 
Chicago Urban League 

John E. Coons, Professor of Law, Northwestern University 


Sunday, 4/24/66 - 9:00-9:30 am | 


Topic: "Remaking the Metropolis", Part II | 
Participants; Howard M. Baron, Director of Research, 
Chicago Urban League 


John E. Coons, Professor of Law, Northwestern University 
| 
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PROBLEMS OF THE CITY 


Sunday, 5/1/66 - 9:00-9:30 am 


Topic: "Chicago Public School System", Part I 
Participants:' Dr. Bernard Friedman, Chicago Board of Education 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 5/8/66 - 9:00-9:30 am 


Topic: "Chicago Public School System", Part II 
Participants:' Dr. Bernard Friedman, Chicago Board of Education 
John.E. Coons, Professor of Law, Northwestern University 


Sunday, 5/15/66 - 9:00-9:30 am 


Topic: » “Police and Privacy", Part I 
Participants:| Alfred Kamm, Professor of Law, Loyola University 
John E. Coons, Professor of Law, Northwestern University 


' Sunday, 5/22/66 - 9:00-9:30 am 


Topic: “Police and Privacy", Part IL 
Participants: Alfred Kamm, Professor of Law, Loyola University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 5/29/66 - 9:00-9:30 am 


Topic: "The Measure of Man", Part I 
Participants: Eugene J. Webb, Professor, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 6/5/66 - 9:00-9:30 am 


Topic: "The Measure of Man’, Part IL 
Participants: Eugene J. Webb, Professor, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 6/12/66 - 9:00-9:30 am 


Topic: "Civil Rights Housing and the Law", Part II 
Participants: Richard Newhouse, Legal Counsel 

Community Renewal Foundation 

John E. Coons, Professor of Law, Northwestern University 


Sunday, 6/19/66 - 9:00-9:30 am 


Topic: | "Civil Rights Housing and the Law", Part II 
Participants: Richard Newhouse, Legal Counsel, 
: Community Renewal Foundation 


John E. Coons, Professor of Law, Northwestern University 
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64 PROBLEMS OF THE CITY 


Sunday, 6/26/66 - 9:00-9:30 am 


Topic: "Cancer" : 
Participants; Dr. Harold B. Haley, Jr., Associate Professor of Surgery, 
Stritch School of Medicine 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 7/3/66 - 9:00-9:30 am | 
Topic: "Rags, Riches and Race," Part I 
Participants: John McKnight, Director, Midwest Field Office, 
: U. S..Commission on Civil Rights | 
. John E. Coons, Professor of Law, Northwestern University 
Sunday, 7/10/66 - 9:00-9:30 am i 
Topic: "Rags, Riches and Race", Part II | 
Participants: John McKnight, Director, Midwest Field Office, 
U. S. Commission on Civil Rights 
John E. Coons, Professor Law, Northwestern University 


| 
Topic: "The Draft -- The Draftnic and Vietnic", Part I 
Participants: George Pontikes, Chicago Attorney, _. 
the firm of Foss, Schuman and Drake, and a 
member of the American Civil Liberties Union 
John E. Coons, Professor of Law, Northwestern University 
| 
Sunday, 7/24/66 - 9:00-9:30 am | 


Sunday, 7/17/66 - 9:00-9:30 am 


Topic: “The Draft - The Draftnic and Vietnic", Part IT 
Participants: George Pontikes, Chicago Attorney, 
the firm of Foss, Schuman and Drake, and a 
member of the American Civil Liberties Union * 
John E. Coons, Professor of Law, Northwestern University 
| 
Topic: "Civil Rights Housing and the Law", Part I 
Participants: Richard Newhouse, Legal Counsel, 
Community Renewal Foundation 
John E. Coons, Professor of Law, Northacatenn University 
. | 
Sunday, 8/7/66 - 9:00-9:30 am | 


Sunday, 7/31/66 - 9:00-9:30 am 


Topic: "Civil Rights Housing and the Law", Part Ir 
Participants: Richard Newhouse, Legal Counsel, | 
Community Renewal Foundation | 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 8/14/66 - 9:00-9:30 am 


Topic: “The New Breed and the Church" 


Participants: Father John Banahan, Director of Radio-TV, 
Catholic Archdiocese of Chicago 


John E. Coons, Professor of Law, Northwestern University 
G5 sunday, 8/21/66 - 9:00-9:30 am 


Topic: “Arguing About Taste" 
Participants: Father John Banahan, Director of Radio-TV 
. Catholic Archdiocese of Chicago 
John E. Coons, Professor of Law, Northwestern University 


Sunday,- 8/28/66 - 9:00-9:30 am 


Topic: "Public School System" 
Participants: Bernard Freidman, Chicago Board of Education 
. : John E. Coons, Professor of Law, Northwestern University 


Sunday, 9/4/66 - 9:00-9:30 am 


Topic: - — "Cancer" 
Participants: Dr. Harold B. Haley, Jr., Associate Professor of Surgery, 
Stritch School of Medicine 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 9/11/66 - 9:00-9:30 am 


Topic: "Insanity and the Criminal Law", Part I 
Participants: John Heinz, Professor of Law, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 9/18/66 - 9:00-9:30 am 


Topic: "Insanity and the Criminal Law", Part II 
Participants: John Heinz, Professor of Law, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, :9/25/66 - 9:00-9:30 am 


Topic: "The Open City Treaty} Part I 
Participants: John McDermitt, Executive Director, 
j Catholic Interracial Council of Chicago 
Al Raby, Co-Chairman, Chicago Freedom Movement 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 10/2/66 - 9:00-9:30 am 


Topic: "The Open City Treaty", Part II 
Participants: John McDermitt, Executive Director, 
| Catholic Interracial Council of Chicago 
Al Raby, Co-Chairman, Chicago Freedom Movement 
John E. Coons, Professor of Law, Northwestern University 
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Sunday, 10/9/66 - 9:00-9:30 am 


Topic: “Foster Children" 
Participants: Susan Hickman and Cur Dale, 
Department of Children, Family Services, 

. State of Illinois : 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 10/16/66 - 9:00-9:30 am 


. | 
Topic: "The Draft, The Draftnic, The Vietnic", Part I 
Participants: George Pontikes, Chicago Attorney of the firm 
. Foss, Schuman, Drake and member of the Board, 
American Civil Liberties Union 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 10/23/66 - 9:00-9:30 am 
Topic: "The Draft, The Draftnic, The Vietnic", Part II 
Participants; George Pontikes, Chicago Attorney of the firm 
Foss, Schuman, Drake and member of the Board, 
American Civil Liberties Union 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 10/30/66 - 9:00-9:30 am | 


Topic: "The New Breed and the Church" 
Participants: Father John Banahan, Director of Radio-TV, 
Catholic Archdiocese of Chicago 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 11/6/66 - 9:00-9:30 am- ; ° 


Topic: "Integration in the Schools", Part I 
Participants; Dr. Gregory C. Coffin 

Mrs. James Moran | 

John E. Coons, Professor of Law, Northwestern University 


Sunday, 11/13/66 - 9:00-9:30 am | 


Topic: - “Integration in the Schools", Part Ir 
Participants; Dr. Gregory C. Coffin | 
Mrs. James Moran | 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 11/20/66 - 9:00-9:30 am 


Topic: “Insanity and the Criminal Law", Part I 
Participants: John Heinz, Professor of Law, Northwestern University 
P John E. Coons, Professor of Law, oneecen University 


48 
G7 PROBLEMS OF THE CITY 


Sunday, 11/27/66 - 9:00-9:30_am 


Topic: "Landlords, Tenants and Cockroaches", Part I 
Participants; Gilbert Feldman, Attorney and Partner, 
Kleiman, Cornfield and Feldman 
John E. Coons, Professor of Law, Northwestern University 
Sunday, 12/4/66 - 9:00-9:30 am 
Topic: "Landlords, Tenants and Cockroaches", Part IL 
Participants: Gilbert Feldman, Attorney and Partner, 
. Kleiman, Cornfield and Feldman 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 12/11/66 - 9:00-9:30 am 


Topic: ' “Problems of the Church and State" 
Participants; | James C. Kirby, Professor of Law, Northwestern University 
John E. Coons, Professor of Law, Northwestern University 


Sunday, 12/25/66 - 9:00-9:30 am 


Topic: | "Qandlords, Tenants and Cockroaches" 
Participants: | Gilbert Feldman, Attorney and Partner, 
Kleiman, Cornfield and Feldman 
John E. Coons, Professor of Law, Northwestern University 
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Sunday, January 2, 1966 = 10:00=10:59 aeme 


Topic: "The Tools of the African Historiant 
Speaker : Jan Vasina, Professor of History = Anthropology, 
University of Wisconsin 


Sunda; ays January 9, 1966 = 10:00-10: 59% BeMe 


Topics: "Towards A Cultural History of Central Africa" Part II 
« Speakers Jan Vasina, Professor of History ond Anthropology, 
’ University of Wisconsin 


Sunday, January 16, 1966 ~ 10:00-10:59% asm. | 


Topics "Congo: Cultural Diversity and National Integration" 
Part III 
Speakers. Jan Vasina, Professor of History and Anthropology 

University of Wisconsin 


| 

Sunday, January 23, 1966 - 10:00-10:594 aems | 

I 

Topic: "The Sociology of Combat" 

Speaker gs: Charles Moscos, Assistant Professor s SocLology 
University of Michigan 
Morris Janowitz, Professor of Sociology: and 
Director, Center for Organizational | Studies 
University of Chicago 


Sunday, January 30, 1966 - 10:00-10:593 asm. | 
| 


Topics "Social Work and the Convicted Criminal" 
Speakers: Norval Morris, Professor of Law, University of Chicago 
Julius Kreeger, Director, Center for Studies in 
Criminal Justice, University of Chicago 
Topics "People, Technology and the Future™ 
Speaker : Ralph Helstein, President, 
; United Packing House Workers of America, 
American Federation of Labor=Congress of- 
Industrial Organizations 
| 


Sunday, February 6, 1966 ~ 10:00-10:594 asm. 


| 
Topic: "The Minimum Wage Law and Unemployment" 
Speakers: Yale Brozen, Professor, Graduate School of Business, 
University of Chicago 
’ Milton Friedman, The Paul Snowden Russell Distingui shed 
Service Professor. of Economics, nee ca of Chicago 
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Sunday, February 13, 1966 ~ 10:00-10:59% am. 


Topics: "The Changing Strategic Role of Factors of Production" 
Speaker : | John Ke Galbraith, Professor of Economics, 
Harvard University 


Sunday, February 20, 1966 ~ 10:00-10:593 asm. 


Topics: "Economie Policy: Intentions VS. Results" 
Speakers ; Milton Friedman, The Paul Snowden Russell Distinguished 
Service Professor of Economics, University of Chicago 


Sunday, February 27, 1966 = 10:00-10:594 aeme 


Topic: | "United States Policy and Problems in Developing Coumtries" 
Speaker : | Harry Ge Johnson, Professor of Economics, University of 
| Ghicago, and Editor of The Journal Of Political Economy 


ed 


Sunday, March 6, 1966 - 10:00-10:594 aem. 


Topic: "Highlights of the University of Chicago Law School 
| Conference on 'Consumer Credit and the Poor!” 
Speaker sz | Representatives of Government, business, legal and 


social service professions 


Sunday, March 13, 1966 - 10:00-10:59% asm. 


Topic: "Highlights of the University of Chicago Law School 
Conference on 'Consumer Credit and the Poor'" Program Noe 2 
Speakers: , Representatives of Government, business, legat and 
social service professions 


Sunday, March 20, 1966 - 10:00-10:58% acme 


Topic: . "Highlights of the University of Chicago Law School 
| Conference on 'Consumer Credit and the Poor!" Program Noe 3 
Speakers: | Representatives of Government, business, legal and 
social service professions 


Sunday, March 27, 1966 = 10:00-10:59 asme 


Topics: "The Negro Family: A Challenge far National Action" 
Speakers , Martin Luther King, Jr, President, 
Southern Christian Leadership Conference 
Topic: "Today's Quest for Civil Rights" 
Speaker: | Raymond Marks, Lecturer, The Graduate School of Business 
| and the School of Social Administration, 
University of Chicago 
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Sunday, April 3, 1966 = 10:00-10:59% a.m. 


Topic: ¥ "Making Our Cities Fit For People" 
Speakers The Honorable Paul He Douglas, United States Senator 
from Illinois 


| 
Sunday, April 10, 1966 = 10:00-10:59% am. | 


Topics "Social Action Models" 

Speaker ss Arthur Pearl, Professor, Department of Baueation, 

: University of Oregon 
Ralph Caprio, Associate Director of Citizens Crusade 
Against Poverty, Washington, D. C. ° 
Thomas Sherrad, Director, Juvenile Delinguincy and 
Project, School of Social Service pesmi 
University of Chicago 


Sunday, April 17, 1966 ~ 10:00-10:592 asm. 


Topics "A New Social Work Model" 
Speaker: Bertram M, Beck, Executive Director, | 
Mobilization for Youth, New York City | 
Topics "Are There Limits to Conscience" 
Speakers The Reverend John McKenzie, Visiting Professor, 
: The essen School 


Sunday, April 2h, 1966 - 10:00~10:59% asm. 


Topics "Are There Limits to Conscience?" 
Speaker's The Reverend John McKenzie, Visiting EycCosecrs 
The Divinity School 


Sunday, May 1, 1966 - 10:00-10:594 asm. 
| 
Topics "Civil Disobedience: When and When Not" 


Speakers Harry Kabeen, Jre, Professor of Law, 
University of Chicago 
Sunda: 8, 1966 = 10:00-10:59% aeme 


Topics "Political Responsibility: The Relativity af Choice® 
Speakers Franklin Littell, Professor of Church History, 
Chicago Theological Seminary 


Sunday, May 15, 1966 - 10:004-10:594 a.m. 


Topics “Higher Mis-Education" 
Speaker: Paul Goodman, Author and Educator 
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Sunday, May 22, 1966 - 10:01-10:59% aeme 


Topic: "Collapse of American Public Education" 

Speaker: ‘Phillip Hauser, Professor, Department of Sociology; 
Director, Population Research and Training Center and 
Chicago Community Inventory. 

Topic: "earning Theory and the Adult" 

Speaker: \Williem Griffith, Assistant Professor, pepe of 
Education, University of Chicago 


Sunday, May 29, 1966 - 10:00=10:593 ame 


Topics: "All Mice Are Not Equal" 

Speaker: ‘Benson E. Ginsburg, The William Rainey Harper Professor 
iof Biology, and Professor, Division of Biological 
Sciences, University of Chicago 


¢ 


Sunday, June 5, 1966 - 10:00-10:59% ame 


Topics "The State of Political Democracy in the 20th Century" 
Part I 

Speaker: ' Sir Denis Brogan, Professor, Department of Political 
| Science, and Fellow of Peterhouse, 
Cambridge University 


Sunday, June 12, 1966 - 10:00-10:593 asm 


Topics: "The State of Political Democracy in the 20th Century 
e-The Triumph and Defeat of Classical Democracy" 
Part II 

Speaker: ' Sir Denis Brogen, Professor, Department of Political 
, Science, and Fellow of Peterhouse, 
Cambridge University 


Sunday, June 19, 1966 - 10:00-10:593 a.m. 


Topic: "The State of Political Democracy in the 20th Century 
—New Tides" -- Part IIT 
Speaker: | Sir Denis Brogan, Professor, Department of Political 
: | Science, and Fellow of Peterhouse, 
Cambridge University 


Sunday, June 26, 1966 =~ 10:00-10:594 aem. 


Topics | "Social Factors in Political Behavior" 
Speaker: | James A. Davis, Associate Professor, Department of — 
Soclology, University of Chicago 
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Sunday, July 3, 1966 - 10:00-10:59% asm. 


Topic: "A Psychologist Views Freedom" 
Speaker: Marvin Frankel, Assistant Professor, Department of 
Psychology, University of Chicago 


Sunday, July 10, 1966 = 10:00-10:59% asm. 


Topic: "Idiberty" 
* Speaker: Marshall Cohen, Assistant Professor, Department of 
Philosophy, University of Chicago 


Sunday, July 17, 1966 ~ 10:00-10:593 a.m. | 
Topic: "Utopia and Revolution" (The Utopian Dream)~-Part I 


Speaker: Melvin J. Lasky, Editor of Encounter, 
London, England 


Sunday, July 2h, 1966 ~ 10:00-10:593 a.m. 


; Part I Z 
Speaker: Melvin.J. Lasky, HWitor of Encounter, | 
; London, . England 


Topic: "Utopia and Revolution" (Revolutionary Commitments) -- 
a 


Sunday, July 31, 1966 - 10:00-10:59% a.m 


. | 
Topics "Utopia and Revolution" (Principles and Heresy)==Part Iit 
Speaker: Melvin Je Lasky, Editor of Encounter, | 
London, England 


Sunday, August 7, 1966 - 10:00-10:593 a.m. 


Topics "Platonic Education: Creativity and Method"=-Part I 

Speakers: Wayne C. Booth, Dean of the College, University of Chicago 
James M. Redfield, Master, New Collegiate Division, and 
Associate Dean of the College, University of Chicago 


Sunday, August 1966 ~ 10:00-10:584 a.m. 
| 
Topics "Is There Any Knowledge That We Must Have?"e—-Part IT 

Speakers Wayne C. Booth, Dean of the College, University of Chicago 


Sunday, August 21, 1966 = 10:00-10:594 a.m. | 


Topic: "Education and Public Life"—Part ITI 
Speaker: Terry Sanford, Attornoy, and former Governor of 
North Carolina 


FROM THE MIDWAY 


1966 = 20:00-10:592 a.m. 


"Undergraduates and the Scientific Interprise" 
John Ne Simpson, Professor, Department of Physics, 
University of Chicago 

"Diver sity" 

John R, Platt, Acting Director, Mental Health 
Research Institute 


V2 September h, 1966 - 10:00-10:58% a.m. 


Topic: World Futures" 
Speaker: Herman Kahn, Director of Hudson Institute, New York 


Sunday, September 11, 1966 ~ 10:003-10:59% a.m. 


Topic: "Changing World Understanding" 

Speaker : Hans Je Morgenthau, The Albert A. Michelson 
Distinguished Service Professor, Department of 
Political Science and History, and Director of 
the Center for the Study of American Foreign and 
Military Policy 

Topic: "Britain's Role in the World Today” 

Speaker: Sir Patrick Dean : 

, British Ambassador to the United States 


Sunday, September 18, 1966 ~ 10:00-10:59% a.m. 


Topics "Three Political Traditions" 
Speaker: Mark Haller, Assistant Professor, Department of 
. History, The College, University of Chicago 


Sunday, September 25, 1966 = 10:00-10:59% aeme 


Topic: | "Some Styles of the Social Intellectual: Captivity, 
Estrangement, Incrementalism, and the Prophetic Function" 

Speaker: | Milton J. Rosenberg, Professor, Department of Psychology, 
University of Chicago 


Sunday, October 2, 1966 - 10:00-10:59% am. 


Topic: | "Conscience, Law and Civil Disobedience" 
Speaker: Lonald Zoo, Associate Professor, Department of 
Political Science, Kansas City College, Pittsburg, Kansas 
Topic: | "The Problems of a Developing Constitution" 
Speaker: the Honorable Carl McGowan, United States Circuit Judge, 
Washington, De Cy 5 
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Sunday, October 9, 1966 = 10:00-10:59% asm. 


Topics: "Federal Executive Order No. 10988" 
Speaker: _ dames Je Reynolds, Assistant Secretary) of Labor 
Topic: "Organizing and Collective Bargaining by Public 
Employees" 
Speaker: Jerry Nurf, President, American Federation of 
AD County, and Municipal Employees’ 


Sunday, October 16, 1966 =~ 10:00-10:594 asm. | 


Topic: "Art and Technology" 
Speakers August Neckscher, Director, Twentieth Conte Fund 
Topics "Race in the City" 
Speakers Nathan Glezer, Professor of Sociology, University 

of California, Berkeley 


¢ 


Sunday, October 23, 1966 - 10:00-10:593 asm. 


Topics "The Negro Family" 
Speaker: Daniel P. Moynihan, Professor, Wesleyan Univer sity 


Sunday, October 30, 1966 = 10:00-10:59% asm. | 


Topics : "Desegregation: What Impack on the Urban ere 
Speakers Whitney H. Young, Jre, Executive Dire . 
National Urban League 


is 
Sunday, November 6, 1966 ~ 10:00-10:59% acme | 
Topic: "Urbanization in the Development World® 

| 

| 

| 


Speaker: David Owen, -Co-administrator, 
United Nations Development Program 


Sunday, November 13, 1966 - 10:00-10:59% aam. 


Topic: | "The New Urbanism: Fiscal, Environmental and 
Political Aspects" | 
Speaker: The Honorable Joseph S. Clark, United States 
Senator from Pennsylvania = Democrat — 
Topics: "National Urban Policy" 
Speaker: Martin Meyerson, Dean, School of Environmental 
Design, University of California, Berkeley 
: | 
| 


Topics "The Cities and The States: The iia Se Agenda" 
Speaker: Terry Sanford, Former Governor of North Carolina and 
Director of Duke ce rel mA sae of American States" 


Sund November 20, 1966 = 10:00-10:58% asm. 


7 
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Sunday, November 27, 1966 - 10:02-10:59$ ame 


Topic: 
Speakers 


Topic: 
Speaker: 


"The New Social-Industrial Complex" 
Iyle Spencer, President of Science Research 


- Associates, Ince (subsidiary of IBM) 


"Current Trends: A Superintendent's Perspective" 
Paul Briggs, Superintendent of Schools, 
Cleveland, Ohio 


Sunday, December h, 1966 - 10:013-10:595 deme 


Topics 
Speakers 


"The Culturally Disadvantaged Child and Literature" 
Marian Edman, Professor, Department of Education, 
Wayne State University, Detroit, Michigan 


Sunday, December Jil, 1966 = 10:03-11:00 aeme 


Topic: 
Speakers 


Topics 
Speaker: 


"Children's Reading and Adult Values" 

Edward We.Rosenheim, Professor, Department of 

English, University of Chicago 

"The Anthropomorphic Machine in Children's Literature" 
Joseph Swarcz, Graduate Student, Department of English, 
University of Chicago , 


Sunday, December 18, 1966 - 10:023- 10:59% aeme 


Topic: 
Speaker: 


Topics 
Speaker: 


Topic: 
Speakers 


"Some Current Issues in Mental Retardation" 

George Tarian, Professor, Department of Psychiatry, 
University of California 

"Organic Considerations" 

Norman Kretchmer, Professor and Executive Head, 
Department of Pediatrics, Stanford Medical Center 
"Cultural and Social Considerations" 

Julius B. Richmond, Dean, Medical Faculty at the 
State University of New York Upstate Medical Center 


Sunday, December 25, 1966 - 10:013-10:593 asme 


Topics 
* Speakers 


Topic: 
Speaker: 


"The Development Of Intelligence” 

Leon Eisenberg, Professor of Child Psychiatry, 
Johns Hopkins Medical School 

"Youth In Family And Community” 

Monrad Ge Paulson, Columbia Law School 


EXHIBIT 9 

WAIT Form 301 

February 10, 1967 
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EOS. BO D 


eee pO Aa. 


JATIN Naw sS: 


An Inécrendext Newspaper Fourded Saas 1,-1876 
Marshall Field, Publisher ( 1959-1 965) 


Roy M. Fisher : J ‘ohn G. Trezevant 


Editor 


General Menaser 


Creed C, Black Leo R. Newcombs 
Moncgizg Editor Business iancger | 

wea: Marshall Ficld Ie al 
aaa oe Asst. 10 Genezal soo 


uss Stewact, Vico Prosident 


“tise sf Cats for “most Gistaterest ed and meritorious public service” were 
Pula eos, 19st ond 1963. The 1963 awerd was the 12th Pulitzer Prize ceceived 


by The Dzily News or members of its staff since 1925. 


Editoricl Pege Seoff: 3 Fred J. Pannwitt, Chief Editorict Writer: Gerry Robickszd, 
R, 5. Biskely, Poul Greenberg, Walter i 


. Neez oe ) oe ot: 


~ wo Orn, 


‘-Recent ContrCrerse decisions” 

Re UL S. Supreme Court come into sharper 

“? focus as a result of the case of Lloyd Eldon 

<: Miller Jr. In overtumiag the conviction of 

; the ‘Canton (IIl.) cabdriver Monday, the 

. court made it plain that Illinois came close 
‘to conducting 2 legal lynching, ° 

: Miller was cozvicted in Fulton County 

“:, Of. the 1955 rape-zaurder of an 8-year-old 

gitl. At one time he was only sevea hours 

‘ away irom the electric chair. Yet when his 

* | appeal finally reacked the Supreme Court, 

Gz the justices were unanimous in finding that 

= his conviction rested on “evideace” that 

* was incomplete, ezroneous, or falsified. He 

‘“. was ‘interrogated for long hours, denied 

s “ right of counsel, and even though he re- 

= . pudiated a “confession” immediately after- 

«. Ward, it was used against him. 

“2 “ The question of Miller’s guilt or in- 
"y mocence has not been finally established. 
~ Tt remains to be decided whether the state 

i will try him again. But the high court did 


Bowe : . 
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soon, Sydzey J. Esrcis, Cesii Jenssen 


determine that Miller had been denied his 
constitutional right of fair trial, Methods 
employed by the prosecution. in 1956 
would not be tolerated today. The people 
who believed Miller innocent and fought 
in his behalf — including radio station 
WAIT and the Amezican Civil Liberies’ 
Union — have in any case prevented a 
gravé miscarriage of justice. 

The whole story jreflects badly on the 


_administration of justice in Illinois — at 


least as justice was administered in the 
"50s — and underscores the need for the 
guidelines laid down by the Supreme Court 
in recent years. It also raises the specter 
that the state came close to executing 2 
man who may be innocent of the’ brutal 
crime he was accused of. 

A bill to abolish the death penalty r passed 
the Illinois House two years ago,) but 
was blocked in the Senate. The Miller case 
should revive attempts to do away | 
capital punishment in this session. 
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Lergest Evziing Cirestocion 


i Chicago exd Sudurds ; “WAIT kes our respzetit] thanl:s and concrstulstions; its 

20 WEDNESDAY, FEURUARY.15, 1987 "years of effort stezped whet cocks like an attemptec rail- 
roading. Bet many questions remcin, _ 

: -A man was nearly executed on the basis of suppressed, 

wa prives NA an twisted, o> faed evidence, presumably because the state 

Bn GOS Wels: needed a conviction for this fiendish crime and was deter- 

mined to get one fast. Miler now scoms innocent; is the 

: real killer still at large? I this kind of jucicia! al frameup could 

anzezd to wz years o et : he rasan to Res happen once, could it have hepponed before or since? Cen the 


Miller kilied for the crim ne was 3 guilty or not. The Power to kill mea and womea be entrusted to a state when 
- State might decide to ret my hin fi for the e 1955 rape-slaying of Olfficials use it lixe this? 

year-old Janice May, dut if it coos it will have to rely on 

genuine, nonicked evidence, ane # that wasa’t crouch ot 

Miller’s first trial 10 yeszs ago it presumably would rot te 

enough row. , 

The court said the pz ion “Caliberately misrepre- 
sented the truth” curing ivlcs’s trial. it d one particue 
larly glaring pisce of rer the allosadly biccssteined 
pair of men’s szors founé < mile fom the oe scene. 
A chemist for the Minois crime loboretery testified that the 
bicod on the shorts wes the some tyne as that f the victim. 
At’a habecs cozspes hecrint in December, 1632—which, ice 
eidentally, haz beer granted Sy 2 federal juzze just: seven 
hours before Miler was schodulcd to Ge in the electric 
chair—a saicromnalyst ssiificd the stains were not blecd a! 
all; but paist. Pat 

“Investigation that were inssired end conducted razinly 
by ‘Chicezo racio station WAIT also brourht out these fects 
about } ae 2r’s Covi 

Miller’s former len@icéy, Mos. Alice Baxter, told WAIT’s 
investigator that Uiiler, az the time of the murder, acd gone 
to tke drugstore on an errand for her. The testimony indicated 
that Miler wes < mile ond 2 half ety Wier the > crime wes 
committed. But Mrs. Baxter all > 2t the 
habeas corpus hearing, the 3 
discouraged Ser from taluiag to ¢ 3SL2’s (oad 
key prosecution witness, Detiy Scléwin Curric, acmitted at 
the same hearing that she had Ezd at the es ciel whea? 
she. said 3iller hed co: > crise to Les, It wos estak-" 
lished that the prosecz w ker eee was pordy 
Kes, but it ee 

Miller signed a.coxfession after 50 hours of detention 
and 16 kours of protracted cuestioning without legal counsel, 
but repudiated it the same day. The cox=fessioa, written by 2 
policeman, showed striting sazs logicalities [for instance, 
Mitler “‘confesse<” throwing some blocdstained clothing onto 
a passing freigat car, but railrccd records showed that zo 
freight car had possc2 thru Canion that day]. 


KUPCINET 


“THE US. SUPREME COURT D 


overruling the death penaky of ; 
Eldon Milter is, in effect, a victory for WAIT. | 
The radio station uncovered new evidence in its private investi-! 


coclaimed Miller's! 


gation of the case and for four years has 9 
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WALTER F. KEAN 


ENGINEERING STATEMENT 
APPLICATION FOR CONSTRUCTION PERMIT 
820 ke. 5 kw-L, 10 kw-DA-N-U 
WAIT RADIO 
CHICAGO, ILLINOIS 


DECEMBER, 1966 


Walter F. Kean P.E. 


Date _peencsty [0.1262 


WALTER F. KEAN ® RIVERSIDE, ILLINOIS 
ed 
ENGINEERING STATEMENT FOR 
RADIO STATION WATT 


CHICAGO, ILLINOIS 
DECEMBER, 1966 


This engineering statement has been prepared for 
WAIT Radio, licensee of Radio Station WA IT. 
Chicago, Illinois. This statement is in support of 


a request for a construction permit to add) a night- 


time service to the facilities of Radio Station WA I Tv. 


At the present time WAIT operates on 820 ke., at 
5.0 kilowatts of power, employing a non-directional 
antenna, Linited Time. It is proposed to employ a 


separate site for the nighttine operation, on the same 
| ~ 


frequency of 820 kce., at 10 kilowatts of power, utilizing 


a four tower directional antenna systen. 
| 

820 kc. is a Class I-A channel upon which WFAA and 
WPAB at Dallas and Fort Worth, respectively, conduct a 
share time operation with 50 kilowatts, non-directionsl, 
fulltime. For the purpose of this statement it has been 
determined that nighttime operation of the antenna system 
described here_would not cause e "objectionsble pinvertenences 
te WFAA/WBAP within its 0.5. mv/m 5! 50% time nighttime “skywave 
contour, in any white area, 1.e., area a without at at least one 


groundwave primary nighttime service. 


&? 


WALTER F. KEAN RIVERSIDE. ILLINOIS 


Radio Station HIAZ, Santiago de los Caballeros, 
Dominican Republic, operates on 820 ke., with a power of 
3.0 kilowatts, unlimited time, as notified in the NARBA 
change list 1/62, dated September 26, 1962. The distance 
from the proposed operation to HIAZ is 1,765 miles at a 
bearing of 145° True. The radiation from the proposed 
WAIT night antenna is 34 mv/m unattenuated at one mile. 
This would place ¢ a 2» 10% time nighttime skywave signal 
of 2.35 microvolts _per meter at HIAZ and Boers not cause 

es 


objectionable EOC CREES No objectionable Anterference 
ae ee ee ee 


would be caused to any other stations, “existing or proposed. 


The groundwave primary contours of the stations listed 
and shown on the maps were determined by taking the radia- 
tion characteristics of those stations from FCC official 
lists and files, using M-3 conductivities. The distances 
were determined in accordance with Section 73.183, using 
the appropriate graphs of Section 73.184. The equivalent 
distance method of computation was used over paths of 


multiple conductivity. 


For determination of skywave signals the methods 
prescribed in Section 73.182(t) were used. The WFAA/WBAP 
interference free contour shown on the maps is the 20 to 1 
ratio contour of the WPAA/WBAP 50 percent time skywave 
signals to the 10 percent time skywave signals of the 
proposed W AI T, 


Application 
Mame of applicant 


STANDARD BROADCAST 
ENGINEERING DATA 


PEDERAL COMMUNICATIONS COMMISSION 


Section V-A 


Radio Station WAI 


L Indicate by check mark the purpose of this application. (The items of this Section that are applicable to, and must be answered 


} 


for, cach category are shown to che tight of the category.) 


(Construct a new station 
(C)Change station location to a different 
city of town 
CX) Change power 
(CX) Change transmitter location 
()Change frequency 
Change from DA to Non-DA 
Change from Nom-DA to DA 
QC) Change in ancenna system 
(including increase in height 
by addition of FM or TV antenna) 


= 


(Change transmitter (non type | 


Install new Auxiliary Transmitter 
Install new Alternate Main 
Transmitter 


2 chru 7, 
and 10 


accepted) 


(Change Main Studio Location 


5 


n 
If this application is noc for a new station, summarize briefly the nature of the changes propose 


point outside city limits and ot 
act transmitter site ! 
Change Hours of Operation | 
, 2chu7 


Other ( specify): —_——-—. 
| (and appropriate 


other items) 
| 


Add a 10 kilowatt nighttime service from a second site 
employing a four tower directional antenna system. 


tours of operation Power in kilowatts 


Wight Day 


820 kc. |Unlimited/10.0 5.0 


3. Station location 
State 


Illinois 


City or tow Street Address (or other identification) 


Chicago 


5, Main studio location 
State 


Lllinois 
City or tow Street and cuaber, if know 


Chicago On file-No Change 


6. Remote control point location 
State City or town 


RPPLY 


95th and Kean ave. 


County 
CooK 


BC-10H | 10 kw 


(3f the above transaitter bas not been accepted for licensing by the P.C.C., at- 


tach es Exhibit No. @ complete showing of transsitter details, 
Showing should include echematic diagras and full details of frequency coatrol. If 
changes are to be made in licensed tranmitter iaclude echesatic diagram and give 
full details of change.) 


8. Modulation sonitor 
wake 


Gates 


9. Prequency sonitor 


10. Antenna system, inclufing ground or counterpoise 

Non-Directional antenna: | Directional Antenna: 
| Day only (DA-D) 

| Night ooly (DA-N) 


Sane constants aod power day 
| and night (0A-1) 


| Different constants or power 
| day and night (DA-2) 


(If a directional antenna is proposed gubait complete engineering data, Show clearly 
whether directional operation is for day or night or both. If day and aight patterns 
are different give full information on|each pattern. This information is in addi tice 
to the information in Paragraph 10 aod ie subsitted as Exhibit No. 

and signed by the engineer who designed the antenna ayates, ) 


Day &) Night (7) 


Height in feet of cosplete radiator 
above base insulator, or above base if 
grounded, 


Uniform 
eross section 
steel, guyed 


Overall height in feet above ground. 
(@ithout obstruction lighting) 

Overall beight in feet above mean sea 
level. (Without obstruction Lighting) 


Overall beight 10 feet above 


‘ground, (ith 
obatruction Lighting) | 


height in feet above eean sea 
level. (ith obstruction lighting) 
If antenna is either top loaded or sec-| 
stenalized, Geacribe fully as Exbibit | 


Geographic coordinates to nearest second, 

Por direction antenna give coordinates of center of array. 
Por single vertical radiator give tower location. 

North latitude 


41° 42° 58° 


If not fully described above, give further details and dimensions including any 
other antennas mounted on tower and associated isolation circuits as Exhibit 


1 
(Weight figures should not taclude obstruction lighting.) 


Subsites Exnibit wo. 2 SDA apilat of the tranmitter site stoving boundary 
lines, and roads, railroads, or other obstructions; and also layout of the cround 
aysten or counterpoise. Show nuaber andidisensions of ground radials or if a counter- 
Doise is uscd, show height and dimenstoga. 


11, Attach as Exn1D1t No. 2&4, 
taken in clear weather fropri 
tion of all atructurea in the vicini 
show coapass directions, exac' Lines of the proposed site, and loca- 
tions of the proposed 1000 av/a con for both day and night operation. Photo- 
Graphs taken in eight different directioas froa an elevated posi tioa on the 
ground will be acceptable in lieu of the serial photographs if the d 


sufficient number of aerial photographs 
ltitudes and angles to permit ideatifica- 
The photographs eust be sarked 30 


Broadcast Application “STANDARD BROADCAST ENGINEERING DATA Section V-A, Fage 2 


22. 


Allocation Studies: 


Figures 3,4,5,6,7 and 8 


A. Attach as Exhibit No. map or maps, having reasonable scales, showing the 1000, 25, 5, 2, normally pro- 


tected and interference-free contours in mv/m for both day and night operation both existing and as proposed by 
the application. (NOTE: The 2 mv/m night contour need not be supplied if service is not rendered thereto.) 


B. (1) For daytime operation, attach as Exhibit No. No chamngeliocation study, utilizing Figure M-3 of the 


Rules or an accurate full ‘scale reproduction thereof and using pertincnt field strength measurement data where 
available, a fuli scale exhibit of the entire pertinent area to show the following: 


(a) Norrally protected, the interference-free, and the interfering contours for the proposed operation along 
all azimuths. 


() Complete normally protected and interference-free contours of all other proposals and existing stations 
to which objectfonable interference would be caused. 


(c) Interfering contours over pertinent arcs of all other proposals and existing stations from which ob- 
jectionable interference would be received. 


(4) Normally protected and interfering cortours over pertinent arcs of all other proposals and existing 
stations which require study to show the absence of objectionable interference. 


(e) Plot of the transmitter location of each station or proposal requiring investigation, with identifying 
call letters, file nuvbers; and operating or proposed facilities. 


(£) Properly labeled longitude and latitude degree lines, shown across entire exhibit. 


(2) For daytime operation, when necessary to show more detail, attach as Exhibit No. Fig. San additional 
allocation study, utilizing World or Sectional Aeronautical charts to clearly show interference or absence 
thereof. 


(3) For deytime operation, attach as Exhibit Noe At Lach@dabulation of the following: 


(a) Azimuths along which the groundwave contours were calculated for all stations or proposals shown on 
allocation study exhibits required by Paragraph 12B above. 


(>) Inverse distance field strength used along each azimuth. 


(c) Basis for ground conductivity utilized along azimuths specified in (3) (a). If field strength measure- 
ments are used, the measurements must be either submitted or be properly identified as to location in Canmission files. 


For nighttime operation, attach as Exhibit No. » Allocation data to include the following: 


Attached 


(1) Proposed nighttime limitation to other existing or proposed stations with which objectionable interference 
would result, as well as those other proposals and existing stations which require study to clearly show absence 
of objectionable interference. 


(2) All existing or propésed nighttime limitations which enter into the nighttime R.S.S. limitation of each of 
the existing or proposed facilities investigated under C (1) above. 


(3) All existing and proposed limitations which contribute to the R.S.S. nighttime limitation of the proposed 
operation, together with! those limitations which must be studied before being excluded. 


(4) A detailed interference study plotted upon an appropriate scale map if a question exists with respect to 
nighttime interference to other existing or proposed facilities along bearings other than on a direct line toward 
the facility considered. 


(5) Utilizing an appropriate scale map, clearly show the normally protected and interference-free contours of 
each of the existing and! proposed stations which would receive nighttime interference from the proposed operation. 


(6) The detailed basis for each nighttime limitation calculated under C (1) (2) (3) and (4) above, including a copy 
of each pertinent radiation pattern in the vertical plane and basis therefor. 


Attach as Exhibit Noe Attached tables of the areas and populations within the contours included in 
Paragraph 12 (A) above, as well as within the normally protected and interference-free contours of each station 
or proposed operation to which interference would be caused according to the Commission Rules. 


(NOTE: See the Standard Broadcast Technical Standards. All towns and cities having populations in excess of those 


given in Section 3.162(g) are not to be included in the tabulation of populations within the service contours. 
The 1960 or later Cehsus Minor Civil Division maps are to be used in making population counts, subtracting any 
towns or cities not receiving adequate service, and where contours cut a minor division assuming a uniform 
distribution of population within the division, to determine the population included in the contours unless a 
wore accurate count is made.) 
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GO 


14. Attach as Exhibit No. map or maps having reasonable scales clearly |showing the following: 


gures 3, 6 and 11 


F 
(a) Proposed antenna location H 
i 
(>) General character of the city or metropolitan district, particularly the retail business, wholesale 
business, manufacturing, residential, and unpopulated areas (by symbols, cross-hatching, colored crayons, 
or other means) 


(c) Heights of buildings or other structures and terrain elevations in the vicinity of the antenna, indicating 
the location thereof. | 


(a) Transmitter location and call letters of all radio stations (except amateur) and the location of established 
commercial and governrent receiving stations within 2 miles of the proposed transmitter location. Call letters 
and locations of broadcast stations, including FM and television, within 5 miles fust be shown. 
~ | 
if 


(e) Terrain ' 


Does not apply 


If this application is for modification of construction permit state briefly as Exhibit No. the present 
status of construction and indicate when it is expected that construction will) be completed. 


I certify that I represent the applicant in the capacity indicated below and that I have a the foregoing statement of technical 
information and that it is true to the best of my knowledge and belief. 


Date b see 


Pao 
nee roprate bos below) 


Walter | F, Ke 
S Technical eri : Chet Operator 


EX] Registered Professional Engineer 
fel Consulting Engineer | 


4116 


WALTER F. KEAN | RIVERSIDE, ILLINOIS 


AREA & POPULATION SUMMARY 


EXISTING W ATI T DAY 
Contour Area Population 
1000 mv/m 0.61 sq. mi. less than 18,000 persons, 
25 380 1,279,571 
5 " 2,540 6,141,734 
2 5,880 : 7,083,035 
0.5 _ 19,380 7,629,209 
Int. Free 17,230 7,543,198 
Int. Area From WOSU 2,150 86,011 


PROPOSED W AI T NIGHT 
1000 mv/n 1.08 sq. mi. 3,068 persons 
25 398 3,962,056 
20.6 (Int. Free) 465 4,407,943 
5 1,268 5,816,720 
2.5 (Norm. Prot.) 2,390 6,358,615 


WFAA-wWBA P NIGHT 


0.5 mv/m 
(50% Skywave) 1,142,000 sq. mi. 20,567,416 persons 


Int. Free 1,071,300 18,401,914 


Int, Area from 
Prop. WAIT night 70,700 2,165,502 


AL? 


WALTER F. KEAN RIVERSIDE, ILLINOIS 


| 
AREAS 
! 
The area within eachcontour was determined by measuring 
its area in square inches with a polar planimeter. These 
areas were converted into square miles with a conversion 


factor computed from the scale of miles for each map. 
POPULATION | 


The contours were plotted on Census Bureau Minor Civil 
Division Maps. For each contour a tabulation was made of 
all civil divisions included, with a notation of the percent 


of each included within the contour. Where a minor civil 


division was partly included within the contour, uniform 
distribution of population was assumed within the division, 
and population prorated according to area included. The 
population data for each civil division was obtained from 


the 1960 U.S. Census. 


Population residing within communities of over 2500 persons 
between the 0.5 and 2.0 mv/m contours were excluded from the 
totals. This exclusion was also applied between the WF A A- 
WBA P 50% 0.5 mv/m and 2.0 mv/m groundwave contour. 


For the proposed 1000 mv/m contour a house count was made 
from the aerial photograph and four persons assumed for each 


house. 
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PROPOSED NIGHT SERVICE CONTOURS 
WAIT SKW-LJOKW-DA-N-U 820KC 
CHICAGO,ILLINOIS DECEMBER ,I9S66 > 
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Before The 


FEDERAL COMMUNECATIONS COMMISSION 


IN THE MATTER 
~ OF 


RADIO STATION 


REQUEST FOR WAIVER AND N 
FOR ORAL PRESENTAT 


Now come MAURICE ROSENFIELD, LOIS F. ROSENFIELD, 
HAROLD A. WEISS, ROBERT G. WEISS, and DEVCE, SHADUR, 

MIKVA and PLOTKIN, a co-partnership, hereinafter called 
plicant, operators of AM Radio Station WAIT, a daytime 
operating on 820 kc/s in Chicago, Illinois, and 

advise the Commission that they have contemporaneously 
Application, Form 301, dated 
February 10, 1967, for authority to operate nighttime on 


the seme channel. 


Pursuant to FCC Rules and Regulations Part I, 


81.566, Applicant now respectfully requests tee Z( ) 
Commission to waive 3373.21, 73.24, 73.25 end ee 


‘of the Rules and Regulations of the Commission and any 
other provisions of the said rules and eeataetons or 
other requirements which might be deemed to bar 
consideration ox approval of the said Application and 
petitions the Commission to set the matter for oral 


presentation before the full Commission. 


In support of this request for waiver and petition 
for oral presentation, Applicant shows to the Commission 


Exhibits 1, la and 5 which are part of the said Application 
| 


and which ere attached hereto and made a part hereof. 


| 
The Commission may find that waiver of certain of 
| 
its general rules and regulations in this case is the most 
| 
desirable administrative device to grant applicant's request 
and thus give effect to applicadle constitutional limitations 
and requirements and simultaneously to achieve the purposes 


of the Commission's allocation policies. 


_to set this matter for oral presentation before the full 


Commission. 
in accordance with 
Commission's Rules 
x waiver of, 
and legal : in the said 


exhidits 


Respectfully submitted, 


MAURICE ROSENFIELD, LOTS F. ROSENFIELD, 
EAROLD A, WEISS, ROBERT G. WEISS, and 
EVOE, SEADUR, MIKVA and PLOTXIN, a co- 


partnershin, Applicant. 


Stiyn.. (Or. 


By A/G YF me irs te 
McCOY, MING & BLACK 

123 West Madison Street 
Chicago, Tliinois 60602 
FRanklin 2-1106 


HARRY XALVEN, JR. 
University of Chicago Law School 
Chicago, Illinois 60537 

Of Counsel MiDway 3-0800 


ARTHUR .STAMBLER Attorneys for Applicant. 
888 Seventeenth St. N.w. 

Washington, D. C. 

298-9100 


rh) 


GERALD Ne SHIELDS 
td vertising Agency 


1771 WEST AINSLIE ST. CHICAGO 40, ILL. 
TELEPHONE SU 4-8390 


@ PUBLICATIONS @ RADIO © TELEVISION 


Federal Communications Commission 
Washington, D. C 


Gentlemen: 


I am taking just a moment to write regarding the application 
of WAIT for_extension of their broadcasting Seo 


oth a user and listener of radio I know the luaeeess 
of encouraging the broadcasting of those radio stations that 
preform not only a commercial benefit, but a benefit to the 
community as a whole. 


WAIT is such a station. There's is the finest aM station 
broadcasting in the Chicago area. 
It is with great sorrow that I am daily forced to turn off 
the radio in my office because WAIT must leave the air. 


Gentlemen, I urge you as a public service to extend WAIT's 
broadcasting time. 


Thank you for your consideration in this matter. 


Sincerely, 


Seo5) CUR 


FORREST C. SHIELDS 
Gerald N. Shields Advertising 


March 17, 1967 


[154] 
March 17, 1967 
5000 East End Avenue 
Chicago, Ill., 60615 


Federal Communications Commission 
Washington, D.C. 


In re: Radio Station W AIT 
Chicago, Illinois 


Gentlemen: 
The undersigned has no right, title or interest in subj ect radio station 


and is writing merely, as a devoted listener, to request that you give favor- 


able consideration to its application for extended service byond its normal 


operating hours. 
Some of the reasons prompting this request are as follows: 


In this day of loud noise and music (?) and hard sell 
raucous announcing, this is the only AM Station in 
Chicago that consistently programs music that is 
listenable, ‘will not wake the baby and not jar a driv- 
er's nerves when he needs all his wits about him on 
today's expressways. 


While there is always FM to turn to to dodge the 
other AM stations, there is not a single FM station 
in Chicago that programs such things as: a 5 min- 
ute news headline summary, frequent traffic reports 
during the morning and evening rush hours and com- 
petent and ‘reliable weather information which, inci- 
dentally, is far more reliable than that given by the 
local weather "guessers" on other radio or TV sta- 
tions. 


Not all of us are blessed with FM receivers in our 
cars, and when WAIT is forced to go off the air 
shortly after sundown, we are forced to turn off the 
car radio rather than be subjected to the cacaphony 
of noise which emanates from the other AM stations. 
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I can think of nothing more enjoyable than the elimination of the announce- 
ment that comes out every evening ". . . in accordance with FCC regulations 
we are required to leave the air..." and itis urgently hoped that your office 
will give favorable consideration to the application to remain on the air in ac- 


cordance with their request. 


Very truly yours, 


/s/ B. L. Sloan | 


[164] 


March 21, 1967 
2001 North 77th Avenue 
Mr. Ross Hyde, Chairman Elmwood Park, Illinois 60635 


Federal Communications Commission | 
Washington, D.C. 


Dear Mr. Hyde, 
A few days ago, my husband and I heard radio station W.A.I.T., Chicago 
broadcast that they have petitioned the F.C.C. for permission to remain on 
the air for 24 hours per day. We are writing you at this time to encourage 
the acceptance of this request. 


| 
They are truly dedicated to "the world's most beautiful music." Their 
selections are always in the best taste. I find them superior to F.M. broad- 


casting because of their news coverage and community services, and because 

the selections included a pleasant balance between vocal and instrumental 

recordings. | 

We hope our comments are of service to you, and will, perhaps, influence 

your decision. | 
Sincerely, 

/s/ W.E. Sims | 


/s/ Mrs. William E. Sims 
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[ Caption Omitted in Printing] 
ARD DETINON FOR ORAT PRESENTATION APR 1S 1967 

Comes now A.H. Belo Corporation (Belo), licensee of WFAA, 

820 kc, Dallas, Texas, and opposes the "Request for Waiver and Petition 
for Oral Presentation'' of Radio Station WAIT (WAIT) for the reasons set 
out below: 

1. WAIT cites Sections 73.21, 73.24, 73.25, 73.182 of the Rules 
and Regulations of the Commission, as provisions which individually or 
collectively preclude the grant of the application tendered by WAIT. The 
reasons advanced to support waiver of the specified rules are in substance 
arguments against the adoption of, or for a change in, these Rules. In 
short, they attack the Rules themselves. This is inappropriate to support 
a waiver of such rules. WAIT also requests waiver of "any other provi- 


sions of the said Rules and Regulations or other requirements which might 


be deemed to bar consideration for approval of said application. We aS 


not surprising that'the request does not contain any sufficient justification 
for waiver of rules which WAIT did not see fit to even specify. One of 
such rules, Section 73. 24(b)(3), clearly requires that the WAIT application 
be returned without consideration. (See also note following Section 1.571). 
War 4 

2. Entirely apart from the specifically applicable rules and 
regulations which preclude (a) the consideration of and (b) the granting 
of the tendered WAIT application, which would be more than sufficient 


ground to reject it if it involved a frequency other than an unduplicated 


79 


clear-channel frequency, the Commission's Clear Channel Report makes 
it abundantly clear that consideration of nighttime duplication on 820 kc 
is a‘'matter that should be considered ina rule-making rather than an 
application context. See Report and Order, Docket 6741, 31 FCC 565, 
21RR 1801, particularly the discussion therein (page 1809 et seq) of the 
resolution of the issues, and specifically paragraph 30 thereof (page 1814) 
which deals explicitly with 820 kc. The Commission's Considered exposi- 
tion of its views with respect to the gueston of whether the remaining 


unduplicated clear-channel frequencies should be utilized for service 


with ''super" power or multiple station use as possible alternative manners 
of serving the public, leave no room for any doubt that the breakdown pro- 

posed by WAIT has been rejected in principle by the Commission asa 

useful method of providing service on presently unduplicated clear channels. 


Unless and until the Commission makes a further rule-making determina- 


‘ 


tion with respect to the now unduplicated clear channels, any application 


for nighttime duplication on 820 kc is premature and should not be con- 
| 
sidered. 


CONCLUSION 


WHEREFORE, in view of the foregoing, the Commission should, 


consonant with its Rules, reject the tendered application of WAIT and 


refuse io waive its applicable Rules which would provide for consideration 


Oe | 
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of such application at this time. The questions involved herein are 


neither difficult nor complex and there appears to be no} need for oral 


argument to, dispose of them. 
Respectfully submitted, 


A.H. BELO CORPORATION 
April 17, 1967 


[Subscription Omitted in Printing] 


| [Certificate of Service Omitted in Printing] 


180 
[Caption Omitted in Printing] 


OPPOSITION OF CARTER PUBLICATIONS, INC. TO 
REQUEST FOR WAIVER AND PETITION FOR ORAL PRESENTATION 


Comes now Carter Publications, Inc. (hereinafter "Carter"), 


licensee of Radio Station WBAP, Fort Worth, Texas, and 
opposes the "Request for Waiver and Petition for Oral Pre- 
sentation" filed March 7, 1967 by Maurice Rosenfield, Lois F. 
Rosenfield, Harold A. Weiss, Robert G. Weiss, and Devoe, 
Shadur, Mikva and Plotkin, d/b as WAIT Radio, and respect- 
fully reauests that the application be returned to the 
epplicant without action. 

I. The Reservation of 820 kc as a Class I-A Channel 

for Exclusive Use Nighttime Is Lawful, and Serves the 

Puodlic Interest. 

1. The Communications Act of 1934, as amended, requires 
the Commission to grant broadcasting facilities in the public 
interest, convenience and necessity, and to distribute broad- 
cast facilities fairly, efficiently and equitably. (Section 


307). To effectuate these standards in the field of standard 
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broadcasting, the Commission has continuously concerned itself 
with the specific | 
"objectives of providing (2) some service of 
satisfactory signal strength to all areas of 
the country, (db) as many program choices to 
as many listeners as possible, and (c)) service 
of local origin to as many communities 


possible." (Clear Channel Report, 1961 
1804.) - 


Because of the physical behavior of radio signals, the Com- 
mission has found it neceseary and desirable in the public 


interest to classify channels in the stendard broadcast band 
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in order to achieve its objectives as fully as possible 
| 


(Ibid.), and to afford different degrees of protection fron 
interference from other stations. (Rule 73.182(v)). As the 
Petitioner well knew when it acquired Station wArE in 1962, 
the frequency 820 ke is reserved at night for unduplicated use 


| 
in the United States by the licensees of Stations WBAP and 


WFAA, Fort Worth and Dallas, respectively, on a share-tine 


basis. 
2. Contrary to paragraph 17 of Exhibit 1 of the subject 
application,which is incorporated by reference in the waiver 
request, the classification of channels as indicatea above is 
in no sense an anachronism. The very Report and Order in 
Docket 6741 cited in paragraph 17 shows clearly (in ite first 
paragraph) that the Commission had had the matter! of its 
classification of channels under study from 1945; the cited 


Report was released in 1961. The Commission was, of course, 
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awere of the phenomenon of directional antennas. Consequently, 
the matters raised bz the subject petition are not concerned 
with entediluvian concepts which have not been examinec by 

the Commission in recent times. 

3. The Petition presents a distorted picture of the 
Commission's classification and treatment of the frequency 
820 ke in the standerd bruadcast band because of grievous 
engineering errors; misunderstanding (at least) of the role of 
programming in the classification of channels in the public 
interest, and the inability to recognize the significance of 
the natural limitations or scarcity of the electro-magnetic 
radio spectrun. 


II. The Engineering Basis of the Request for 
Waiver Is Completely Erroneous. 


hk. Petitioner's allegations in paragraph 2, 3, k, and 5 
of Exhibit 1 - in fact, the whole technical basis for the 


waiver request - are erroneous because Petitioner incorrectly 


482 
understands the Commission's Rules as establishing a protected 
contour at night on 620 ke. {See the engineering statement 
attached hereto.) ‘This contour is elleged, through misunder- 


standing of Exhibit 109 in the Clear Channel Proceeding, to be 


the 0.5 mv/m 50% ekywave contour. It is quite clear that the 


frequency 820 ke is a Class I-A clear channel which may not 
BORA EN OS ich may n¢ 


be duplicated at night; conseouently there is no nighttime 
ee RVC T Ce ee go 


_protected co-channel contour. In the words of Rule 73.182(v): 


ee 
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"Clase I-A stations on channels reserved for the 
exclusive use of one station during nighttime 
hours are protected from co-channel interference 
on that basis." 


That the frequency 820 ke is such a Class I-A clear channel 


is clear from the provisions of Rule 73.25. As a natter of 


fact, the 1961 Report and Order in Docket 67h1 states that 
| 


820 ke is one of twelve clear channels which are "reserved for 
i 


| 

future evaluation" for improvement of skywave service through 
| 

the authorization of higher power than the present maximum 


of 50 kilowatts. (Clear Channel Report, Id. at pars. 25-29). 


5. The attached Statement of Carter's Engineering 


Consultant, which is an incorpurated part hereof, further 
destroys the technical basis of the waiver recuest by demon- 
etrating the error of assuming that WBAP/WFAA does net serve 
beyond its 0.5 mv/m 50% skywave contour; and the erroneous 
conclusions of Petitioner with respect to interference to the 
WBAP/WFAA secondary service area, population, and "white 
area", While there is no point in repeating here the substance 
of the attached engineering statement, the Commission's atten- 
tion is invited to grossly inefficient nature of the WAIT 
proposal: 80.55% of the area and 30.7% of the population in 
the normally protected (2.5 nv/m contour) of the proposed 


operation would not receive service. 
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III. fhe Programming Basis of the Request for 


Waiver is Irrelevant. 


6. The subject application and waiver request demon- 


strate dramatically that the classification of channels for 


service to the public should not be based on program pro- 

posais. In fact, the record seems to require the conclusion 

thet the applicant's programming proposals and convictions 

are mere evanescence. Exhibit 5 of the subject epplication 
— 


is almost a pious document in its "social consciousness." 


‘However, the Commission is invited to the following statenents 


of the applicant in a letter to the Commission dated March 4, 


1963, and reaffirmed in the applicent's renewal applicetion 
(BR-604) executed August 25, 1964: 


"x * * radio's ability to cover news in depth 
is wholly inferior to thet of the print maiees 


perhaps also to television as well." (po. 4-5 


"The audio medie could not compete against the 
visual one in the discussion: and educational 
fielde." (p. 5) 


"Radio is a background to living, to activity. 
*% * * Radio is used while driving an automobile, 
while ironing, while giving the kids a bath, 
while waking up or going to sleep or dressing, 
and perhaps in more romantic moments." (p. 5) 


"% * * then a stetion serving the public interest 
hes an on See either to cut down cr cut out 
the talk i/which kills the audience or is ignored 
by it and thus falls on deaf ears, to stop any 
pretense or caricatures of news coverege in length 
ana depth, and even to resist governnental 
preference for education or discussion which 
educates no one or is heard by no one. In short, 
4% becomes the etation's obligation, if these 

are its convictions -- as they are ours -- to 
serve up music inrhythm end patterns that essist 
and complement normal activities rather than 
sound which attempts to kidnap the listeners' 
whole attention by the force of cacaphony. 
ConsigGer in this connection the difference in 

the type of listening of concert goers and the 
radio audience. People who attend concerts 
listen seriously and intently -- sometimes with 
musical score in hand. When people are this 
serious about what they hear in music, they \ 
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rather attend concerts in person or listen to 
their own phonograph records, personally selected, 
On the other hand, good music via radio is lis- 
tened to casually, and perceived by the mass of 
mankind as part of a pleasant environment." 


(p. 5) 
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[2/"Furthermore, enormous changes have occurred 
in the great metropolitan centers with the 
development of suburdan living, expressways in 
the principal areas and explosive growth in 
automobile traffic. It may be that |today one 
of the major functions of radio is to serve 

the population on wheels on the expressways end 
highways. This if true has important implica- 
tions. The audience on wheels moving at high 
speeds cannot physically listen attentively to 
discussion, education or for that matter even 
news and what is more should not. A driver 
cannot simultaneously listen closely and 
attentively to talk and drive safely. At this 
level, if he tries, auto radio is as much a 
eafety hazard as auto TV. This confirms our 
point that radio listening is casual, a background 
to activity -- in this case, driving."] 


"We believe that the place of WAIT in ell of 
this is to present in the AM spectrum the good 
sounds of lovely melody -- mature music artfully 
put together with a relative ninimum of talk or 
chatter or other discussions." (p. 7) 


7. ‘(The more objective, and less self-serving, facts 
| 
with respect to radio service in the Chicago area are found 


at paragraph 12 of the applicant's Exhibit 1: The area is 
| 


served by more than 25 AM stations and sixteen FM stations. 


IV. Petitioner's Allegation of Denial of Freedom 
of Speech Is Erroneous. 


8. At paragraph 18 of Exnibit 1, the applicant alleges 
that the Commission has denied it freedom of speech under the 
\ 


First Amendment of the Constitution, reasoning by analogy: 
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"It is as though, by governmental action, the 
Chicego Tribune, a morning paper, was prohibited 
from selling evening editions, or a magazine by 
administrative fiat was limited to newsstand 
sales with circulation by mail denied." 


The Supreme Court disposed of this allegation in National 

Broadcasting Co. v. United States (1942) 319 U.S. 190, 226: 
"We come, finally to an appeal to the First Amend- 
ment. * * * Freedom of utterance is abridged to 
ttany who wish to use the limited facilities of 
radio. Unlike other modes of expression, radio 
inherently is not available to all. That is its 
unique characteristic, and that is why, unlike 
other modes of expression, it is subject to 
governmental regulation." 

9. At paragraph 19 of Exhibit 1, the applicant makes a 


somewhat more sophisticated allegation, as follows: 
485 


"Under the circumstances here where the limitation 
is shown to be greater than is necessary to serve 
its purpose the administrative action woulc appear 
to violate the First Amendment.” 
The answer to the allegation is that petitioner has been 
misled with respect to engineering matters, and the "limita- 


tion” complained of is appropriate and lawful. 


V. The Request for Oral Argument Should Be Denied. 


10. Because of the plethora of obvious technical and 
other errors in the request for waiver of the Commission's 
Rules, as shown above, it is submitted that cral argument on 
the subject’ petition would be unproductive and en inefficient 
use of the time of the Commission. Contrary to the alleged 
reason for oral argument, there are no matters of first 


impression presented by the applicant. 
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WHEREFORE, Carter respectfully requests thet the Con- 
mission deny the said "Request for Waiver and Petition for 
Oral Presentation" and return the application to the appli- 
cant. 

Respectfully submitted, 
CARTER PUBLICATIONS, | INC. 


GA Lo 


Theodore Baron | 
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SCHARFELD, BECHHOEFER & BARON 
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Its Attorneys | 


1710 H Street, N. W. 
Washington,D.C. 20006 


April 17, 1967 
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re 
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ENGINEERING STATEMENT IN BEHALF OF 
CARTER PUBLICATIONS, INC. 
ON APPLICATION OF 
WAIT RADIO, CHICAGO, ILLINOIS 
FOR NIGHTTIME OPERATION 


Jules Cohen, being first duly sworn, says that he 
is. a partner in the firm of Jules Cohen & Associates, con- 
sulting electronics engineers with offices in Washington, 

D. C., that he is a professional engineer registered in 

the District of Columbia and Commonwealth of Virginia, and 
that his qualifications as an engineering expert are a 
matter of record with the Federal Communications Commission. 
In behalf of Carter Publications, Inc., licensee of Radio 
Station WBAP, Fort Worth, Texas, the engineering exhibit 
associated with an application tendered by WAIT Radio, 
Chicago, Illinois, on or about March 7, 1967, has been 
studied. The instant engineering statement describes the 
results of that study. 

Radio Station WAIT is authorized presently to 
operate on the frequency 820 kHz with power of five kilowatts 
from sunrise, Chicago time, to sunset at the location of 
the WBAP/WFAA transmitter. By the application recently 
tendered, WAIT proposes to extend operating hours to unlimited 
time, employing power of ten kilowatts at night, with direc- 
tional antenna. Pursuant to domestic rules and international 
treaty, WBAP shares the unduplicated 820 kHz channel with 
WFAA, Dallas. 

In computing the effect on WBAP/WFAA, the engi- 
neering exhibit associated with the WAIT application treats 


the 0.5 mv/m 50% skywave contour as the outer limit of a 


"normally protected" secondary service area of WBAP/WFAA. 
i 


Such treatment is inappropriate under Section 73.182 of the 
Rules and Regulations of the Federal Communications 


Commission. 
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387. 


Subparagraph (i) of Section 73.182(a)(1) in 
referring to Class IA stations states that duplicate nighttime 
| 
operation is not permitted except to the extent provided in 
Section 73.25(a) and Section 73.22. A reference in the same 
paragraph to Class I stations being afforded protection 
<< 
nighttime to the 0.5 mv/m 50% skywave contour from stations 
ee a a 
on the same channel clearly applies s only to duplicated 
V——_—_————————— eee 
Class IA channels. 
———— | 
The table included as Section 73.182(v) sets 
forth signal intensity contours of areas protected from 
Ta 
objectionable interference. Footnote 7 to that table reads, 
in pertinent part: 
"Class IA stations on channels reserved 


for the exclusive use of one station |during 
nighttime hours-are protected from cochannel 


interference = basis." | 
Section 73.25(a) of the RulésS designates 820 kHz as an 


unduplicated channel. 


| 
The secondary service area s IA undupli- 
cated station does not stop at the 0.5 mv/m 50% skywave 
céntour. When interference free, signal strength of less 
——— i 
than 0.5 mv/m provides satisfactory rural service-- 
particularly during winter months in the northern part 


1/ 


of the country where atmospheric noise levels are low.— 


Section 73.182(f) of the FCC's Rules notes that all rural 
areas during winter and northern rural area in the summer 
may be served by signal intensity of 0.1 to/0.5 mv/nm. 
Although the Seen is to ground wave, the figures are 
only ditferencé béing 


that the skywave eamice is not present 100% of of the time. 


1/ 
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Even if 0.5 mv/m were considered to be the minimum useful 
field intensity, that level of signal strength is available 
for percentages of time less than 50% well beyond the 0.5 
mv/m 50% skywave contour. Hence, the interference to the 
‘WBAP/WFAA secondary service area is far more extensive than 
indicated on the map of Figure 10 in the WAIT engineering 
exhibit, and the populations and areas affected would be 
far greater than the 2,165,502 people and 70,700 square- 
mile area tabulated in the WAIT application. 

Recognition of the fact that the secondary 
service area of an unduplicated clear channel station is 
more extensive than the 0.5 mv/m 50% skywave contour 
negates the statement in the WAIT engineering exhibit that 
no interference would be caused in a "white area". The 


proposed operation of WAIT would surely involve interfer- 
Che Se SS 


-_— 


ence to the reception of secondary service from WBAP/WFAA 
ye Se Ee 


in at least the States of South Dakota, North Dakota and 
Montana. Examination of nighttime primary service analyses 
submitted in Docket No. 6741 shows that much of that area 
is without primary nighttime service. 

Interference to WBAP/WFAA, in addition to being 
violative of other Sections of the FCC's Rules, would con- 
stitute a failure to comply with Section 73.24(b)(4). The 
WAIT application is not in compliance with other portions 
of Section 73.24 as well. WAIT makes no claim that its 


proposed nighttime operation would provide primary service 


Ee al 
to any area presently without primary service, nor would 
ied en Te 


it in fact do so. The application is therefore not in 
compliance with Section 73.24(b)(3) of FCC's Rules. 
CS a ne 


A further failure to comply with Section 73.24 
is with respect to subparagraph (a) of that section. On 


the basis of population and area analyses submitted as 
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part of the WAIT application, 30.7% of the population and 
80.55% of the area in the normally protected (2.5 nv/m) 
contour of the proposed operation would not receive 
service. 


s/ Jules Cohen 
| 
Subscribed and sworn to before me this 12th day of April, 
1967. 


| 
s/ Inez M. Brooks 
Notary Public, D. C. 
| 


My commission expires 
January 31, 1971 (SEAL) 


[Certificate of Service Omitted in Printing] 
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[Caption Omitted in Printing] | 
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OPPOSITION TO "REQUEST FOR WAIVER AND 
PETITION FOR ORAL PRESENTATION" | 


Clear Channel Broadcasting Service (CCBS), by its attorneys 


and pursuant to Sections 1. 41 and 1.587 of the Commission's Rules, hereby 
es 

submits its opposition to the Request for Waiver and Petition for Oral 
| 


| 
Presentation filed herein on March 7, 1967 with respect to the above-entitled 
application which seeks authority to change the hours of operation of WAIT 

| 
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1/ 
from limited time to unlimited time on 820 kc, employing power of 10 kw 


night and 5 kw day, DA-N. In support thereof, it is stated as follows: 


a ; 
l/ Class I-A Station WBAP, Fort Worth, Texas, shares 820 kc with Class 
J-A Station WFAA, Dallas, Texas. 
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J. Identity and Interest of CCBS. 


1.: CCBS, whose origin dates back to 1934, is an informal 
organization composed of eleven licensees of non-network owned Class 
I-A Clear Channel meationee 

2.| CCBS has actively participated in numerous Commission 
AM allocation proceedings (including the 1936, 1938 and 1945 Clear Channel 
Hearings, Dockets 4063, 5072-A and 6741) for the purpose of assisting 
the Commission in det ermining ways and means of improving the service 
rendered by standard broadcast stations so that all, not just some, of the 
residents of the United States can receive satisfactory (in terms of signal 
strength) broadcast signals. For far too many years, Over 25 million 
people living in "white" areas have not received even one satisfactory 


nighttime primaty AM service and additional millions living in ''gray' areas 


Frequency (ke) Call Letters and Location 


640 KFI, Los Angeles, California 
650 WSM, Nashville, Tennessee 
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WLW, Cincinnati, Ohio 
WGN, Chicago, Illinois 
WSB, Atlanta, Georgia 
WJR, Detroit, Michigan 
WFAA, Dallas, Texas 
WBAP, Fort Worth, Texas 
WHAS, Louisville, Kentucky 
WHO, Des Moines, Iowa 
KSL, Salt Lake City, Utah 


4194 | 
have received but one satisfactory nighttime primary service. It has long 


i 
been beyond dispute that (1) primary service cannot be afforded to(eny) 


significant number of the millions of underserved Americans, (2) service 


can be improved where needed (in rural and remote areas) only by improving 
; 
skywave service and (3) skywave service can be improved only by preserving 
3 


| 
the too few existing Class I-A frequencies and authorizing Class I-A stations 
| 
to operate with power in excess of 50 kw. 


Il. The WAIT Waiver Request! 


3. WAIT's arguments in support of its request that the Rules 
violated by its application be yea! cna be cement a as follows: 

(a) WAIT could operate during nighttime hours on 820 ke 
without causing any interference to 'white'" areas within the 0.5 mv/m 50% 


nighttime skywave contour of WFAA and WBAP. | 
é | 
3/ WAIT requests the Commission "to waive §§73.21, 73.24, 73.25 and 
73. 182 of the Rules and Regulations of the Commission and any other 
provisions of said rules and regulations or other requirements which 
might be decmed to bar consideration or approvel of said Application. ' 
(Request, p. 2). 
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(b) The present protection afforded to WFAA and WBAP is 
Nexcessive" to the point that it violates the free speech and due process 
guarantees of the First and Fifth Amendments of the United States 


Constitution and the confinement of WAIT to limited time operation denies 
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jt the freedom of speech protected by the First Amendment and results in 
a "competitive disadvantage to WAIT." 

(c) "There is not now a single, locally owned and managed, 
entirely independent Chicago station authorized to operate at night which 
seeks to provide radio programs for the Chicago audience generally," and 
accordingly, WAIT should be permitted to operate nighttime in order to 
“satisfy the wants of the adult audience in the Chicago area for mature 
music artfully prograramed with a limited amount of talk and chatter, 
together with serious, in depth discussions of public affairs and educational 
matters programmed at times of the day and week when an adult audience in 
the Chicago arca could listen to such serious-minded, mature programs," 

4, The WAIT waiver request is fatally defective in that it 
fails to allege any facts which, if assumed to be true, raise a_ prima facic 
presumption that a waiver of the rules violated and a grant of its application 


to operate on 820 ke at night would serve the public interest. U.S. v. 


Storer Broadcasting Company, 351 U.S. 192 (1956). In substance, WAIT's 


—— 


waiver request is but an untimely etition requesting the Commission to 
P 8 


reconsider and overturn its Docket 6741 decision insofar as it retained 
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820 ke as an unduplicated Class I-A Clear Channel. WAIT asks the Com- 
ee 
mission to duplicate §20 kc, without any rule making proceeding, in a man- 
soon 
ner that would not even accord Class I-A stations WFAA and WBAP the pro- 


= = ces | 
tection the Class II-A stations envisioned by the Docket!6741 decision must accord 
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to the pertinent duplicated Class I-A Stations (protection to the 0.5 mv/m 
| 


50% nighttime skywave contour). Moreover, the WAIT propos ed nighttime 
———— 

operation would not provide any primary service to "whilte'' areas; weuld 

oe SS —— 


cause interference to 2, 165,502 people residing in an area of 70, 700 
a 


square miles within the WFAA/WBAP 0.5 mv/m 50% nighttime skywave con- 
ooo 


tour; would cause interference to additional areas and populations beyond 
—_— —_ OO 


the WFAA/WBAP 0.5 mv/m 50% nighttime skywave contour; and would fail 
2 ae 


to serve 30.7% of the population and 80.5% of the area within its proposed 
a Hl 


4/ 
normally protected contour. A grant of WAIT's inefficient proposal would 


destroy the present potential of 820 kc for improved service to ''white" 


areas by the use of higher power and at the same time cause interference 


| 
| 
to millions of people now receiving nighttime skywave service from WFAA 


and WBAP within and beyond the 0.5 mv/m 50% nighttime skywave contour 

of WFAA and WBAP, It is difficult to conceive of a proposal which so patently 
ee 

disserves the public interest. ; 


Sennen 
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UI. The WAIT Application Is in Total Contravention 
of the Commission's Clear Channel Rules and 
Policies Adopted in the Docket 6741 Proceeding 
and Must Be Returned as Unacceptable for Filing. 
5. The initial argument advanced in support of the WAIT 
waiver request is premised on a misreading of the Commission's 1961 
Docket 6741 Clear Channel Decision (21 RR 1801 and 24 RR 1595). WAIT 


Sa a 
4/ Sec Engincering Statement of Jules Cohen filed herein on April 17, 1967 
by Carter Publications, Inc. 
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contends, in total oblivion of the nature of the ''white'" area problem, 
that its application complies with the spirit of the Commission's Clear 
Channel policies because its nighttime proposal allegedly would not 
objectionably interfere with the WFAA/WBAP 0.5 mv/m 50% skywave 
service to the northwest. WAIT advances the unsound theory "that the 
policy of the Commission to enable service to 'white' areas is satisfied 
by protection of the Class I station skywave to the 0.5 mv/m contour." 


The "white" and "gray" area problem can be solved only by expanding 


skywave service, not by shrinking present skywave service to the 0.5 mv/m 


50% contour produced by power of 50 kw. 
6. The Clear Channel Decision in Docket 6741 was the 
result of a long and complex rule making proceeding designed to find a way 


to improve AM service to "white" and "gray" areas. Although recognizing 


that nighttime primary service could not be extended to any significant 
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portion of the nation's vast "white' areas, the Commission amended its 


rules so as to look toward authorizing one additional full-tirne station 


(within specific geographic locations and subject to providing a first 


nighttime primary service to either 25% of the nighttime interference-free 


primary service area or to 25% of the population residing therein) on each of 


5/ 
- 1 a ith ect to thesi licated 
eleven Class I-A Clear Channels With respect to these duplicate 


Class I-A frequencies, the Commission provided that any Ciass IT-A station 


e————— | 

| 
operating during nighttime hours on those channels would be required to 
(eee ese ——- = 
| 


5/ 670, 720, 780, 880, 890, 1020, 1030, 1100, 1120, 11/80 and 1210 ke. 
750 and 760 ke were also duplicated due to treaty problems with Mexico. 
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give complete protection against interference to the entice 0.5 mv/m 50% 
: eee SSS = 
skywave service areas of the ''duplicated" Class I-A stations (21 RR at 1819). 


7. Conscious of the fact that the 13 contemplated duplications 
would not in fact solve the "white"! area problem, oy the Commission pre- 
served the status quo of 12 Class I-A Clear Channels in order to preserve 
a potential for curing the 'white" area problem through ithe realization of 


the benefits of higher power (see Pars. 10, 12, 16, 37 and 85 of the 1961 


| 
—————— | 
6/ The envisioned Class II-A stations will provide a first nighttime 

-service to but a handful of the over 25 million "white" area residents. 


| 
7/ 640, 650, 660, 700, 770, 820, 830, 940, 870, 1040, 1160 and 1200 ke. 
The Commission's 1962 Memorandum Opinion and Order made it clear 
that some, if not all, of the 13 "duplicated" Clear Channels should be 
considered for higher power (Pars. 9, 37 and 38). | : 
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Report and Order). After careful consideration of numerous circumstances 
affecting each channel, the Commission concluded in its 1961 Report and 
Order (21 RR 1801) that 820 ke was one of the I-A channels best suited to 
the preservation of possibilities of improving service to "white' areas 
through utilization of higher power (Par. 30). In its 1962 Memorandum 
Opinion and Order (24 RR 1595), the Commission emphasized that the 
"extensive potential” of 820 ke "should be retained pending a final deter- 
-mination on the merits of higher power" (Par. 45). Obviously, a grant of the 
WAIT application would be totally incompatible with preserving the extensive 
potential of 820 ke. 
189 

8. Moreover, there is no basis in the Clear Channel Decisicn 
or the Rules for WAIT's assumption that the protection of the secordary 
nighttime service areas of an unduplicated Class I-A Clear Channel station 
need not be more extensive than the 0.5 mv/m 50% skywave contour. Contrary 
to WAIT's allegation, oy the reference in Section 73.182(a) to Class I stations 


being afforded protection at night to the 0.5 mv/m 50% skywave contour from 
as oe hin 


stations on the same channel applies only to duplicated Class I-A channels. 


$$ 


Accordingly, the WFAA/WBAP population and areas which would in fact reccive 
8/ In this connection, WAIT stated as follows: "Section 73.182 of the Rules 


and Regulations of the Commission prescribes the engineering standards of 
allocation generally. Section 73. 182(a{1)) provices that Class J stations 
such 2s WFAA/WBAP shall be provided protection in the nighttime from 
stations on the same channcl to the 0.5 mv/m fifty percent skywave contour. 
Section 73. 182(w) defines the minimum ratio of the field intensity of a 
desired to an undesired signal for interference free service as 20: iy 
(Exhibit 1, pp. 2-22). 
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interference is greater than the 2,165,502 people residing in an area of 70,700 


square miles shown in the WAIT application. Furthermore, based on the 

| 
nighttime primary service analyses submitted in Docket 6741, the proposed 
nighttime operation of WAIT would involve interference to the reception of 


_ Secondary service of WFAA/WEAP in "white" areas located in South Dakota, 


North Dakota and Montana. A grant of WAIT's application,therefore,would 
exacerbate rather than ameliorate the "white" and "gr ay" area problem, a 


result totally counter to the basic objectives of the Commission's Clear 


Channel decision. 
| 
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tans oay 
WAIT's Allegations C Concerning Violation _ 
“of the First and Fifth : Amendments Are 


‘Wholly Wi Without at Merit. 
| 


9. WAIT next alleges that the present imitation on its 
use of 820 ke (limited hours) must be eliminated Soeur it: (a) is so 
meres sive and undue" that it "may be beyond the Bowes of the Commis- 
sion" (Exhibit 1, p. 4); (b) "contravenes basic American principles and is 
in violation of both statutory and constitutional limitations on administra- 
tive action contained in the Communications Act and the Fifth Amendment 
to the Constitution of the United States, respectively" Obxhibit I, p. 8); 

(c) "places WAIT at a competitive disadvantage in the Chicago market with 


¥ | 
no compensating advantage to listeners in other areas" (Exhibit 1, p. 4); 


and (d) "seriously impairs its ability to communicate with its audience so 
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that [it] is denied the frecdom of speech protected by the First Amendment 
to the Constitution of the United States” (Exhibit 1, p. 8). 

10. WAIT's broad brush allegations are patently without 
merit. WAIT's license confines its operation from sunrise, Chicago time, 
to sunset at the location of the WFAA/WBAP transmitter due to valid 


allocation rules duly adopted by the Commission pursuant to authority 


201 
granted it by the Communications Act of 1934. WAIT's license does not 
expressly or by implication give ita right to serve any particular number 
of listeners or any particular geographical area at ali hours of the day. 


Indeed, Section 309(h) of the Communications Act specifically provides 
—— 


that e "station license shall not vesti jcensee any right to operate 
—- ee 


the station nor any righit the of the frequencies designated in the 
oo 


Ce EB termrthereof norsinienyiOhe aa than authorized 


therein.’ It is well established that refusal by the Commission to grant 


~~ 


an application for new facilities or to renew a license is nota taking of 


property within the ambit of the Fifth Amendment. S¢e Trinity Methodist 
- ge irinity =e 


Church, Smith v- ERC, 61 App. DC 311, 62 F. 2d 850 (1935). 


—_——— 


ll. ‘If WAIT's view of the guarantees of the First Amend- 
ment is correct, it would, as the Supreme Court has said, ". . . follow 
that every person whose application for a license to operate a station is 


denied by the Commission is thereby denied his constitutional right of 
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free speech." NBC v. U.S., 319 U.S. 190, 226 (1943).; But, as Mr. 


———_—— 
Justice Frankfurter explained in that case: 
"Freedom of utterance is abridged to many who wish 
to use the limited facilities of radio. Un}ike-cther mades of 
expression, radio inherently is not available to ail. That 
is its unique characteristic,. and that is why, unlike other 
modes of expression, it is subject to gove rnmental regula- 
tion. Because it cannot be used by all, slome who wish to 
use it must be denied. . . . The licensing system established 
by Congress in the Communications Act of 1934, was a proper 
exercise of its power over commerce. The standard it pro- 
vided for the licensing of stations was the ‘public interest, 
convenience or necessity.' Denial of a station license on that 
ground, if valid under the Act, is nota denial of free speech’ 


Id. at p. 227. 


ROR 


12. If WAIT's view is carried to its logical end, we would 
have to revert to the chaos which existed in 1926, when no federal authority 


existed to promulgate and enforce allocation rules. In Carter Mountain 


ee 
—— 


Transmission Corp. v. FCC, 25 RR 2055, 2060 (1963), the U.S. Court of 
- | 


ee eee 
i 


Appeals pointed to the illogic of WAIT's assertion: 
| 
"It may be assumed that any denial of a license to 
transmit radio or television programs keeps off the 
air, and hence deprives the public of, the material 
which the applicant desires to communicate. But that 
does not mean that the Commission must grant every 
license which is requested. Nor does it mean that the 
whole statutory system of regulation is invalid. Quite 
the contrary is true: @ denial of a station license, 
validly made because the standard of 'public interest, 
convenience, or necessity’ has not been met, is not 
a denial of frce speech." 


| 
13, WAIT's allegation that limited time! operation places it at 


a competitive disadvantage with unlimited time stations in the Chicago area 
i 
| 
| 


has no bearing on whether it would serve the public interest to waive the rules 


concerned. Private competitive consideratia: enter inte public interest 


» 


determinations with respect to the Commission's allocation policies. The fact 
PANY Ui ee 
(nee sEees ee 


that WAIT may suffer a competitive disadvantage vis-a-vis unlimited time 


stations is of no conscquence since its application does not comply with 


the public interest allocation standards established by the Commission, 
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WAIT's Allegations Concerning the Need 
For its Program Format Do Not Constitute 
2a Proper Basis for Wholesale Waiver of 
the Commission's Allocation Rules and 
Policies. 


14. WAIT's third allegation in support of its waiver request 


is that a waiver of the Commission's basic allocation rules and policies is 


warranted here inorder that it may "satisfy the wants of the adult audience 


in the Chicago area for mature music artfully programmed with a limited 


amount of talk and chatter, together with serious, in depth discussion of 
public affairs and educational matters programmed at times of the day and 
weck when an adult audience in the Chicago area could listen to such 
serious-minded, mature programs" (Exhibit1, p. 7). In this connection, 
WAIT alleges that ''there is not a single, locally owned and managed, 
entirely independent Chicago station authorized to operate at night which 
seeks to provide radio programs for the Chicago audience generally" 


(Exhibit 1, p. 6). In support of this proposition, WAIT has submitted a 
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3/ 
selective analysis of the comparative programming of Chicago AM stations 


(Exhibit 5, pp. 4-6). 


15. Even assuming, arguendo, the validity of WAIT's program 
| 


analysis, a programming proposal does not constitute a proper basis for 
| 


permanent waiver of basic allocation rules and policies of the Commission. 


Se ——————— 
9/ There is no discussion in the WAIT waiver petition of the programming 
formats of FM stations licensed to serve Chicago. 
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The need for a particular format in a given market can and does change 


‘from time to time. On the other hand, service and interference factors, 
governed as they are by the physical laws of nature, are inot variable 

and fluctuating as are the needs of the public for certain types and kinds of 
programs, and hence are more properly the essential threshold criteria 
for evaluating whether a particular broadcast proposal is in the public | 


interest. | 

| 

16. As Commissioner Cox recently stated, an applicant's 
| 


program proposals, no matter how great the need for the proposed 


programming, are not an appropriate basis for waiving the Commission's 
Rules governing the allocation of broadcast facilities. Semrow Broad-_ 
| 


casting Co., 7 RR 2d 645, 652 (1966). Commissioner Cox noted: 


—_——— . | 

: "Once an allocation is made, it is for all practical 
purposes permanent - but programming i$ flecting. 
Under the Commission's policies, the ligensée is 


under a duty to ascertain the needs and interests of 
| 
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the area he serves and to mest those needs. He is 
expected to change his programming if he finds 
changing necds and interests. Also, a change in 
ownership may bring a change in emphasis which, 
while responsive to certain of the needs and interests 
of the area, may be completely different from the 
programming basis upon which an allocation change 
might have been predicated." Ibid. 
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VI.. Oral Argument Is Not Needed Since a 


Determination of the Issues Can Be Made 


on the Basis of the Pleadings Filed Herein. 


17. WAIT requests the Commission to set this matter for 
oral presentation before the full Commission '{j]Jnasmuch as this appears 
to be a matter of first impression and in order to facilitate disposition of 
the said Application. '' Contrary to WAIT's allegation, the issues involved 
herein are not a matter of first impression. Rather, the allocation rules 
and policies in question have been exhaustively examined by the Commis - 
sion and its predecessor, the Federal Radio Commission. The only novel 

. ——— 
mission's allocation rules and policies. As demonstrated herein, WAIT 
has not alleged any facts which, if assumed to be truc, raise a prima facie 
presumption that a grant of its proposal would be in the public interest. 
Oral argument would,therefore, serve no useful purpose since a determina- 


_—_—_————__— 
oc 


tion can be made on the basis of the pleadings filed. Wide Water Broadcasting 
eee 


Go., 24 RR 536 (Rev. Bd., 1962). 


—— 


_—- 
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| 
| 

WHEREFORE, for the foregoing reasons, the Commission 
is requested to deny WAIT's request for waiver and petition for. oral 


presentation and return its application as unacceptable for filing pursuant to 


206 


the Commission's Public Notice (B-11533) released October 27, 1961. 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 
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OPPOSITION OF MIDWEST RADIO-TELEVISION INC. 


Midwest Radio-Television Inc. (WCCO), Minneapolis, 


—— aca 
Minnesota (hereinafter "Midwest"), by its aytorneyS, opposes 


the "Request for Waiver and Petition for oral Presentation" 
filed March 7, 1967 by Maurice Rosenfielé et al a/b/as 
WAIT Radio (hereinafter "WAIT"), and in sroport thereof states 
as follows: | 

1. WAIT, Chicago, Illinois has tendered for filing an 
application to increase facilities on 820 Kc. !from 5 kw y-WFAA/ 
WBAP to 10 kw fulltime, operating with a directional antenna 
at night. In an accompanying "Request" and "Petition" it 
seeks (1) a waiver of Rules which might be deemed to bar"con- 
sideration or approval"of the application, and (2) oral presenta-~ 
tion of the matter to the Commission en banc. The relief 


| 
requested should be denied, and the application should be 
| : 


dismissed. 
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20S 

2. WCCO operates as a Class IA station at Minneapolis, 
Minnesota on 830\kc with 50 kw, non-directionally. It has 
also tendered an application to operate with 750 kw, with 
directional antenna at night. Midwest will be adversely 
Sf tectedibyatheepi onze ICS eee WAIT. 

3. WAIT's request for waiver of pertinent Rules to permit 
consideration of its fulltime proposal is based on (1) the 
argument that the proposal will achieve the purposes of the 
Commission's allocation policies, especially those relating to 
clear channels, and (2) the claim that it is under a competitive 
disadvantage in the Chicago market resulting from its fluctuating 
“daytime” hours of operation and there is need in the Chicago 
area for "mature music" on a fulltime basis. The showing made 
is completely inadequate to justify the waiver requested. 

a) WAIT claims that its fulltime operation as proposed 
would achieve the purposes of the Commission's allocation 
policies for standard broadcast stations, by providing an addi- 
tional nighttime service in the Chicago area without causing 
interference to WFAA/WBAP's 0.5 mv/m 50% of-the-time skywave 
service to any white area in the "northwest." 

Even if the claim with respect to interference were true 
(WFAA/WBAB presently serves and with Super-power would serve many 
other are2sthan that “northwest” of Dallas/Fort Worth, and 
interference would be caused to its skywave service in areas 


both beyond and other than those admitted), it is insufficient 
a 


to justizy a breakdown of a clear channel. A dominant station 
Ce eS 
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210 | 
on a clear channel such as WFAA/WBAP, is presently "designed to 
render primary and secondary service over an extended area 


and at relatively long distances" (Rule 73.21(a)(1)) to provide 
————— 


| v 
service not merely to “white areas", but certainly also to other 
: cal AS) he | 5 
areas where primary service is deficient. 
. se lane a AS tek tattered | 


Moreover, any evaluation of the merit of the waiver request 


must encompass not only the nature and extent of the service 
| 


lost, but also the need for the service to be gained. If there 
is one place whose need for additional service is minimal, it 
is in metropolitan Chicago, where, as WAIT states, there are 
Se am pear eea 
already more than 25 AM stations and 16 FM stations (Request, 


par. 12). : 


—————— 


The present request does not meet the threshhold require- 
ment of Rule 73.24(b) that 25% of its night service area be 
"white" area (or even any of the other recognized high- 
priority testsfor needed service (2nd primary service, 1st local 


| 
service etc.) prescribed for assignments which are within the 


Commission's allocation rules. A fortiori, therefore,—nust_a 


proposal which requires i ification in one of the 


Commission's prime allocation rules be subject to dismissal. 


b) WAIT claims, however, that its competitive disadvantage 
from restricted and fluctuating hours and the need for a 
fulltime "mature music" service in the Chicago area justify 
the basic change in allocation policy which a erant of its 


proposal would represent. 
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ei 
The daytime and fluctuating hours of operation of which 
WALT complains are inherent in the allocation policies the 
Commission has adopted for the benefit of the whole country, 
particularly the underserved portions, as contrasted with the 
benefit of those areas like Chicago which are already almost 
surfeited with service; these characteristics are not only 
applicable to many other daytime or Limited time stations on 
clear channels with comparable arguments for, special treatment, 
but were applicable at the time the present owners acquired WAIT. 
Even if the need WAIT alleges exists for "mature music” 
programming in Chicago, it can hardly compensate for the loss in 
service in underserved areas or the major breach in standard 


broadcast allocation policy which the WAIT proposal would pro- 


duce. Moreover, allocation policy obviously cannot be based 


upon such transitory and subjective considerations as particular 
programming needs of an area at a particular time or the specific 
program proposals of a particular station owner. 

The Request for Waiver has made an insufficient showing 
and should be denied. The application should be dismissed. 

4. No need for the unusual procedure of "oral presertation" 
to the Commission has been established. The pleadings filed by 


WAIT presumably make the best case it can and can be relied upon 


~ 


to assess the merit of the waiver request. 
May 10, 1967 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing} 
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REPLY OF WAIT RADIO TO THE OPPOSITIONS 


WAIT Radio by its attorneys replies as follows 
to the oppositions heretofore filed by Carter Puoli- 
" cations, Inc..(WBAP), A. H. Belco Corporation (WFAA), 


Clear Channel Broadcasting Service (CCBS), and Midwest 


Radio-Television, Inc. (WCCO): 


R15 


i. Contrary to the assertions in all of the 


oppositions, WAIT Radio does not in this proceeding 


attack the "clear channel" doctrine or policy of 


‘the FCC or urge reconsideration or revision oe the 
"clear channel" rules designed to effectuate ‘that 

policy. On the contrary, WAIT explicitly recognizes 
the Commission's commitment to its long-standing Soh 


"clear channel" policy and asks only for a waiver of Bee 
the rules effectuating that policy as they apply to 
this case, The basis for the WAIT BEECH a point 
apparently of first impression to the FCC, to wit, 


| 
that under the circumstances of this particular case, 


| . 
technology now makes possible nighttime co-existence 
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of WAIT on a ciear channel (820 kc) without conflict 
in any way with the policies-underlying the "clear 
channel" rules, 


7 


2. Use of its power of waiver of rules and 
regulations of general applicability to meet the needs 


| 
of specific situations may well be the most effective 


} 215 
; 4 
regulatory tool of the Commission. To deny its use 
in connection with problems such as the use of 
“clear channels" which have plagued the Commission 


for many years would indeed hamper and hinder the 


Commission's regulation to no useful purpose. 


i 
It is astonishing that our opponents should | 


\ in this proceeding, but natin others, confuse the 


\di ference between rule-making and waiver. For / 
i 


/ 


ccas have heretofore themselves filed a request for 


example, in File No. BALCT-283, etc., counsel for/ 


otece from the TV multiple ownership rules of fy 


FCC on behalf of WGN of Colorado, Inc., and petitioned 


1 
for oral presentation of that request ~~ a PEECOLEEE 


exactly parallel to that here. It can hardly be their 


ae 


point ‘that ‘the only rules and regulations of the “Ree - 
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", not subject to the Commission's long-established 
waiver practice are the "clear channel" rules and 
\ , | 
\ r 
that these alone remain sacrosanct from waiver. 
\ | 
\ i 
3.\ The "clear channel" policy and the rules 
es | | 
\ j oy! 
effectuating it have a clear-cut regulatory purpose or 


| 
! 


217 | 
| 
objective. That purpose is not to create a few 


strong and paramount facilities on certain prime 
radio frequencies as things desirable in and of 


themselves. Nor is the purpose to discipline the 


.industry by silencing some stations at night. 


The "clear channel" doctrine and the related 
rules mean that some, or all but one, of the stations 
2a | 
on a selected frequency will be silenced at night so 


as to enable the SCREENS station or stations on 
the channel so ileared to radiate via unobstructed 
nighttime skywave into remote areas too thinly 
popurareds to support local radio stations serving 
such areas with a primary or groundwave signal. 


(See In the Matter of Clear Channel Brosdeasting,/ 
ete. Docket No. 6741, 21 RR 1801, 1805- -6). The 


regulatory purpose is thus to provide some rinal[of 
| 
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\ 3 | oi i . 

a service to areas which otherwise would have nothing 
\ 

at all. These areas have been characterized as 


~~ 


‘white’ areas. The theory is that to provide something ~ 
\ - 3) Le 
: = ; Pa ° 


eS “218 } = 


better than nothing in the "white" areas through 


- skywave ranks higher on the scale of comparative 
values than an additional groundwave of the silenced 
station in a given metropolitan area, even though the 

. groundwave signal so lost is of excellent quality and af 

a skywave is inevitably erratic. The thesis is that 

it is worth the sacrifice of an additional groundwave 

‘in some places to get a skywave signal into the "white" 

areas. The regulatory purpose in other words is 

clearly to benefit the “white” areas, not to benefit 


the stations for whose signal the channel has been 


cleared. 


in We have shown that in this particular case 
and on this particular frequency, 820 kc, our meonesed 
directional antenna makes possible the achievement of 
the same objective, namely radiating an unobstructed 
skywave service from Texas to the "white" areas, with 


a partial instead of a total silencing of WAIT at night. 


“Because of the mileage separation between the transmitters 


113 
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of the Texas stations and WAIT and their relative 


geographic positions, WAIT could provide o5 SED ELE 


additional signal to the Chicago area at seas 
through a directional antenna array without obstructing 


+in any way the ‘skywave service of the Texas stations 
\ 


_ 


to the "white" areas located within the 0. 4 mv /m 50% 


: 


skywave contour of the Texas stations. 


As our Engineering Statement shows, sy 


| 
\ 
four-tower in line directional system, SEG, on, 


tract southwest of Chicago and acquired oe A ae 


cost in excess of $400,000, WAIT can are all 
\ . ne ! 


interference or obstruction within the 0.5 mv/m 50% 
| 
| , ; 
\ 
skywave contour of the Texas stations to a territorial 
\ | ao 
crescent 100% served via groundwave from local Seems: 


\ 


In short, the full policy objective of preserving @ 820 = 


\ 
as a "clear channel" can be achieved without gratuitously 
throwing away a superb additional groundwave service at 
night in the Chicago area. In light of oe Congressional 


mandate that radio communication services be "efficient" 


_ R20 : 
(see 47 U.S.C, 6151), maximizing the use of available 


' radio frequency resources to avoid their reste is in 
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the public interest as well as is utilizing them tc 


‘ pro:;ide some service for as many people as possibie. 


5. Inasmuch as in their statements of opposition 
our opponents have overlooked, ignored, or confused 
1; the fact that WAIT seeks a waiver, not rule-making or 
_re-consideration of the "clear channel" policy of the 
FCC, it is not surprising that they similarly misunder- 
- stand our constitutional points. We of course do not 
urge that allocation of radio frequencies, as such, 
violates the’ First Amendment. Accordingly, NBC v. U:S., 
319 USS. 190 (1943), relied upon by them, has\-tio 
application at all to this case. Nor do we contend 
that silencing the speech of some stations at night 


by FCC rule per se violates the First Amendment . 


What WAIT does urge is that totally silencing its 


‘ gpeech at night when a partial silencing through a 


= nighttime directional would just as effectively achieve 
Se eis eS 
R24 
‘the Commission's policy amounts to the excessive 
use of regulatory power which the Supreme Court 


characterized as “over-breadth" and so severely 


condemned in Shelton v. Tucker, 364 U.S. 479, 


115 | 
" 488-489 (1960), and Keyishian v. Board of Regents 
385 U.S. 
589 (1967). | 


| 


In the latter case, quoting with approval 


* from the Shelton case, the Supreme Court observed: 


af: 
a 


"But. ‘even though the governmental 
purpose be legitimate and substantial, 
that purpose cannot be pursued by means 
that broadly stifle fundamental personal 

the end can be more 


“re 
- Again, also in Keyishian, the Supreme 


: pointed out: 


"We must emphaSize once again that 
"precision of regulation must be the! a 
touchstone in an area so closely touching 
our most precious freedoms' N.A.A.C.?. :v. 
Button, 371 U.S. 415, 338; 'For standards 
of permissible statutory vagueness are -- 
strict in the area of free expression.... 
: Because First Amendment freedoms need ~ 
- breathing space to survive, government 
may regulate in the area only with narrow 
specificity.’ Id., at 432-433." (Emphasis 
added). = sop een 


4 


222 


| ‘ 4 
Radio, like the other mass communication media, 


i 4 


. : i | 
is as sensitive a resource of freedom as the classybom 


\ 


part of the "market place of ideas." Accordingly, 


nd social reform organization, and radio is equalYiy 
e 
| 
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radio like other means of communication required, and 
under the First Ameridment is entitled to, nacid 
protection against excess or "over-breadth" euch 
use be regulatory power. 


\ : min ae or 
einiees it would appear that the FCC seeks to 


avoid excessive regulation and Noyer-breadth". In a. 
sense this has even been recognized By CCBS. Of the 


\ ’ 


eleven member licensees catalogued by CCBS at page 2’ 
of its opposition here, at least five share their 
\ 


ae a n oe | : 
channels with stations in Hawaii, Alaska Cae SSE Diego 


with Commission approval and yet remain members of CCBS. 
-The Hawaiian and Alaskan stations operate non-directionally, 
but the San Diego station which co-exists on 760 ke with 


both WIR at Detroit and KGU at Hawaii uses a directional 
; eae 
antenna at night. A nighttime directional antenna 


aes 
system for WAIT of the kind proposed would produce 
an identical relationship between WAIT and WFAA/WBAP 
on 820 ke in the sense that there woul.d be no 
obstruction to the skywave service of the Texas stations 
an any "white" area. A refusal to permit co-existence 
under these circumstances deprives WAIT of rignts 


<' g&cured to it by the Constitution. As has been 


&. 
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observed, the purpose of clearing a channel is to 
benefit “white” areas, not any particular station 
for which a channel is cleared. Accordingly, we urge 
further that if co-existence is not permitted under the 
circumstances here, the Constitution may require rotation 
| 


‘or sharing of the "clear channel" privileges among all 


stations licensed on a particular frequency by analogy 


} 


to the equal opportunities to speak provided under 
| j 


Roberts Rules of Order. 
| 


Since a limitation on the use of its property 
by WAIT is involved, we suggest that the Fifth as/ 


well as the First Amendment is violated by excessive 


or\"over-breadth" regulation. | 


V aed 


6. Our opponents seek support for their 
case by emphasizing the vast geographical areas 
| in the United States served only by Biomave with 
a popedation in such areas exceeding 25,000,000 
people. They seek to commingle "white" and "gray" 
areas (the latter a characterization of their eon 
recent invention) and thus confuse three separate 


things. One is the service to "white" areas within 


the 0.5 mv/m 50% skywave contour of WFAA/WBAP. 
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Another is the availability of their skywave signal 


to the non-"white" areas within that contour. The 
third is the possibility of reception of that skywave 
sig,°al on occasion in areas beyond the most distant 


limits of that contour. 


It is essential both to an analysis of 
Commission policy and to achievement of the precisicn 
which the First Amendment requires of governmental 
regulation in this subject matter that these cree 


aspects of the matter be kept separate. As we have 
220 


already shown, the service of WFAA/WEAP to the / 


\ 
“white” areas within their 0.5 mv/m 50% skywave | 


\e 
contour would not be interfered with or Berecees 
4 


in any way by WAIT's directional co-existence with 


them'on 820 kc. Whatever service WFAA/WBAP now 
. \ . 


renders to those "white" areas, they would continue 
= ; = an 


to render under our proposal as well and this 
engineering point remains unchallenged. 


‘ ’ 


We turn therefore to an analysis of the other 


two aspects. 


= 


119 


A. The skywave signal in non-"white" areas.) 


Unable to point to any threat of impairment : 


-- of their service in any “white” area, our opponents 
scramble to discover a totally new justification 


‘for the "clear channel" rules. They argue that the. 


"clear channel" policy underwrites total protection 
of their skywave in areas adequately served oy ground- 


¥ | 
wave ofcther stations. No evidence is offered by 
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: them, nor can there be, that any of the pecate who 


| 
receive groundwave service from one or more— local, 


regional or Class I stations are in need of, rely 


upon, or in fact ever listen to the skywave 


from Texas. 


Moreover, as BBs Commission's rules and 
regulations recognize, the radio audience, and the 


‘Commission, always prefer primary groundwave service / 


to an intrinsically erratic skywave signal.| Reflecting 


the historic position of the FCC staff, the FCC's men x” 


Chairman at the time of the last "clear channel" order 


reported to Congress: 
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"Moreover, the service which would vb 
rendered by these stations would be local 
in character, able to provide the local 
\ news and weather, public issues, and other 
\ material of ‘special interest to the people 
\ of the service area. As has been brought 
, out in earlier sessions, 1-A stations, se 
-\ while likely in many instances presenting. ~ - 
\ programming of high quality and interest, 
\simply cannot fill the needs of their vast 
‘skywave service areas for broadcast material 
of local significance. This fact, I believe, 
operates along with the technical limitations 
of skywave service to cut down the extent to 
which listeners at far distant points rely on 
Class I stations." : 
; 


Rad - 


Clearly, the objective of the "clear channel" 


" policy is to silence some stations at night So.. 
‘that the skywave signal will go unobstructed into 
‘ “white areas, moe to provide multiple choices 
between skywave signals and groundwave signals 
in non-"white" areas. ‘The latter cannot be a 
subsidiary. purpose of the "clear channel" policy 
tl for it would involve an irrational preference 
, for multiple services in some non-"white" areas 
‘as compared with multiple services in Behar 
: non-"white" areas. For example, the cities of 


eee ae n 
“. Peoria and Louisville are among the larger cities 


:. located in the non+"white” interference 


: erescent where WAIT's proposed nighttime service 
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- | 
- would conflict with the skywave of the Texas stations. 
‘The claim of our opponents that the Yelear channel" policy 


RECESS the WFAA/WBAP SS in non-white” areas 


| 
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". would mean that an additional skywave “paiss from 
Texas into those cities -- both of which are well 
served with local primary services ~~ ranks higher 

on the scale of comparative values than an additional 
‘full- time service in Chicago. Or put another way, 
ox opponents argue that an additional service via 

a poor skywave signal at that, to the 2, 200, 000 
people in the interference crescent aeons 
serves the public interest better than an additional 
groundwave service to the 7,000, 000 sents in the 
Chicago area. The Commission itself, of course, 


has never sought to justify the "clear channel" 


"policy on any such basis. . 


B. White areas beyond the outer limits of the 


0.5 mv/m 50% skywave contour. 


Our opponents further distort the purpose ¢f 
| 


the "clear channel" policy in their opposition to; - 


oe proposals. They urge that the skywave protection 
/ 


of.a Class I or "clear channel” station is = 
2 


limited to its 0.5 mv/m 50% skywave contour an 
RRO 
\ I! 


that a signal as poor as that within a 0.1 mv/m, 
i 


\ 


\ 
50% ‘skywave contour is worthy of protection. 
\ 
\: 
‘\ In this connection the attention of the 


Commission is called to Section 73.182(a) (1) em 


* which provides: 


 . 4. "The Class I stations in Group 
I-A are those assigned to the channels 
allocated by 873.25(a), on which, except 
to the extent provided by that section 
and by 873.22, duplicate nighttime oper- 
ation is not permitted. The power of 
these stations shall not be less than 

50 kilowatts. The Class I stations in 
this group are afforded protection as 
follows: 


* * * 


"Nighttime: To the 0.5 mv/m 
50 percent skywave_ contour from stations 

on the same channel, and to the 0.5 mv/m 
groundwave contour from stations on 

adjacent channels." (Emphasis added.) 

In addition, the attention of the Commission 


is called to its own observat ions in the Clear Channel 


Report, 21 RR 1801, 1809 (par.16). 


Qur opponents’ claim that a signal intensity 
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of Ost arv/n can be considered as adequate under 

_ ‘the FCC rules is based wholly on Section 73.182(£). 
Bat that section is patently limited to naman 
and is by its very terms wholly and utterly in- 


applicable to skywaves. 


Interestingly, in their efforts to secure 
Bro eC eIOn of the WFAA/WBAP signal beyond the 
0.5 mv/m 50% contour, our opponents make 25 showing 
whatever that the "white" areas beyond that contour, 


such as in North and South Dakota and Montana, do 


! 


“not fall within the 0.5 mv/m 50% contour of one or. 
| / 


\ more other stations. 


i 7. Another point involved in the cnjectigh 


\ | 
4s that our proposal for co-existence on 820 kc iP 
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Es ore ibe 
would violate Section 73.24(b) (3)2/. That 
section requires that an applicant for a new 
: Fall 


nighttime facility show 25% "white" area ee 


coverage. But we have requested a waiver of 


section 73.24(i) is also cited by them. 
That section applies> only to specified frequencies 
of wnich 820 ke is not one. Accordingly, that 
section is not applicable here. * 
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that rule as well as the "clear channel" rules. 
In this connection it should be noted that the 
policy underlying rule 73.24(b)(3) is apparently 
to conserve unused radio frequency resources to 
meet Nhite" area service needs. But in the case 
of 820 ke, no application for new facilities of 
any type or location is authorized irrespective 
of whether or not it would meet "white" area 
needs. Thus Section 73.24(b}4<3)-upon-analysis 
a3 
turns out as applied to 820 ke to be merely an 


indirect restatement of the “clear channel" rule 


itself. The case for waiver of Section 73.24(b) (3) 


here, therefore, is identical to the showing we make 


. for waiver of the "clear channel" rule itself. 
. . ' 


: Moreover, Section 73.24(b) (3), if not 
-waivable, comes close to a Commission Peeeonantiod 
that no additional nighttime service may ever be 
provided to one metorpolitan area in the United 
States irrespective of the circumstances. Thus the 
effect of Section 73.24(b)(3) is to insulate all 
present nighttime licensees in metropolitan Brees 


from additional competition, not necessarily to 


\ 


\e 
ee be given authority to operate with power 
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| 
utilize facilities and resources to meet "white" 
SS ————— | 
area needs. This administrative SOLES of the 
status quo is itself a species of the Nover-breaéth, we 


_or excess of regulation, condemned by the Supreme — 


a 


Court. 
233 
8. . WCCO urges that grant of the requested 
waiver would interfere with a possible decision 


by the Commission that certain American stations 


in excess, of 50,000 kw. There is nothing in the 
war? request for waiver, however, that would in 
any wise, if it were granted, interfere with 
sig cvees saeeee Indeed, as WAIT has pare E, 
make clear from ‘the very beginning in sts petition 


‘ejected by the Commission on or about February 4; 


1966, (WAIT recognizes and conforms its request: to’ 


the face that: 


| 
"In docket No. 6741, the 
Commission reserved for further 
study the question of the use of 
‘clear channels' for super-power. 
Accordingly, WAIT hereby limits 
this petition to request authority 
. for nighttime operation only! so 
_ long as the Commission does not 
determine that operation will 
interfere with such use of super-" 
» power on 820 kc/s as the Commission 
might find to be in the public 
interest." 


och i 


. 


. Im order to allay any concern on the part 
of WCCO or any other "clear channel" station, 
WAIT repeats here and now its position that any 
-waiver which the Commission may see fit tc grant 

~ may be made subject to whatever future decisions 


thé Commission may make with respect to the use 


of "superpower" in the public interest on 820 ke/s. 


In any event, WCCO appears we ES ina 
particularly poor position to object in this case. 
WCCO broadcasts on 830 ke and there is no evidence 
that there would be any interference, objectionable 
or otherwise, to WCCO resulting from the grant of 

-WAIT's request, even if WCCO were ever to be given 


permission to operate with 750 kw. 


Furthermore, WCCO is part of 2 corporate 


complex which includes ownership of the only two 


235 ees. 


Minneapolis daily newspapers, a national news 
magazine and a principal VHF television station 
‘in Minneapolis. The radio station of this. 
complex boasts in its trade advertising that it 


enjoys the largest audience concentration in any 
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ane city in the history of broadcasting; in fact 
that it holds the all-time record for a major 
market domination by a single AM station. (See 
Standard Rate and Data, August 1, 1966, . 434.) 
The attempt by WCCO to prevent the Commission 
from assuring WAIT its constitutional rights in 
prdericos this corporate complex to roncid its 
domination of mass communications through the 
\use of superpower seems to be a peculiarly 


inappropriate, confusion of private goals 


\ 
public interest. 
\ 


\ 
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\ 
engineering claims here, to wit: 


\ i 
\ | 


\ 9, We have made three basic and sea 


ees 


\ 1 : 
\ 1) Our proposed directional antenn 
° * | 


array would provide an excellent additional 
os 

\ groundwave service to Chicago, which would 
\ meet all Commission standards and bales with 

respect to coverage of that city. 
\ 


\ ~ | 
* ,2) We would cause no interference to the 


WFAA/WBAP skywave in any "white" area within 
| | 
Lael 
their 0.5 mv/m 50% skywave contour. 
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3) All objectionable interference to the 
: : ‘| 
WFAA/WBAP skywave could fall within a territorial 


crescent 100% served by adequate groundwave signal 


of one or more local stations. 


These engineering showings on this record are 
unchallenged. Thus the issue in this case is entirely 
one of policy -- whether the "clear channel" doctrine 


should be extended to protect a skywave in areas 


adequately served by groundwaive, or to protect a 

skywave beyond the outer limits of the 0.5 mv/m 

50% contour at the sacrifice of additional ground- 

wave service to 7,000,000 residents of the Chieesol 
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area. Moreover, this is a policy issue which deeply 

implicates constitutional considerations. It is 

this issue of policy which we submit warrants hearing 

en banc by the full Commission. 


- 


CONCLUSION 


For all of the foregoing reasons as well af we 
j : 


\those set forth in its Request for Waiver and Petition 
/ 
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\ | 
for Oral Presentation, WAIT respectfully urges the 


. 
SSE to grant its request and petition. ( 


Respectfully submitted, 


Radio Station WAIT, Applicant y 
| # 


MCCOY, MING & BLACK 
123 West Madison Street 
Chicago, zit ino-s 60602 


HARRY KALVEN, JK. 
University of Chi cago sess School 
Chicago, Illinois 60637 
Of Counsel 3 
ARTHUR STAMBLER 
1737 De Sales. Street 


Suite 302 
Washington, D. C. 20554 


{Certificate of Service Omitted in Printing] 
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- Before the 

FEDERAL COMMUNICATIONS COMMISSION jn 

Washington, D.C. 2055! FCC 67-1174 
6603 

In re Anplication of 


Maurice Rosenfield, Lois F. Rosenfield, 
Herold A. Weiss, Robert G. Weiss, end 
Devoe, Shadur, Mikve and Plotkin, 2 Co- 
Partnership a/b es WAIT RADIO 

Chicaso, Illinois 

Fas: 820ke, 5«w, L-SS, Dalles, Texas 
Requests: 820ke, lOkw, 5kw-LS, DA-N, U 


For Construction Permit 


| MEMORANDUM OPINION AND ORDER 
Adopted: October 25, 1957 Released: October 30, 1967 


By the Commission: Commissioner 5aztley absent. 


i 1. The Comission nas before it for consideration the above-cap- 
tioned apolication, as amended, waich the applicant (WAIT) tendered for filing 
on March 7, 1967, with a "Recuest for Weiver end Petition for Oral Presenta- 
tion", and pleadings in opposition and response. 


2. WATT seeks authority to extend its operetion from 
limited time to unlimited time on 620k, with e : power (directional- 
ized) of idkw. ‘This chernel is one of the Class I 
essignea under Section 73.25 of the Commission's Riles. The licensees oF 
Stations WRAP até Wei, Fort Wortn/Delles, conducting a share-time oper tion 
on the channel, heave filed opposition on the basis that under the Commission's 
Rules Cless I-A stations on chennels reserved for the exclusive use of one 
station during nighttime hours ere protected from co-chennel interference 
(Section 73-182(v)). Other grounds of opposition, es stated by Clear Channel 
Broadeasting Service (CCBS), are thet the WAIT proposed nignttine operavion 
would not provide any primery service to "white" exeas; would cause interfer~- 
ence to 2,165,502 seovle residing in an area of 70,700 squere miles within 
tee WPAA/WESP 0.5 xv/m-50% nighttine skywave contour; and would fail to serve 
30.7% of the population end 80.5% of the area within its proposed normally 
protected contcur. ° 


3. The avplicant stetes that by the use of its proposed directione 
antemne it could conduct 2 nighttime eperation without objectionably inter- 
fering with the WPAA/WEAP siywave service to any "waite" erea within the 
protecteé contour. WATT concedes that the proposal would cause interference 


131 


©) 4 . | Q 
2k2 os derinea by Section 73.24(b)(3) 1/ and thus requests eiweiver of this as 
well es Sections 73.21, 73. 25 and 73.162 of the rules (clear chennel sections). , 


4. According to CCBS, WATT asks the Commission to duplicate 620kc, 
without any rule wekxing oroceeding, in a manner that would not even accord 
Cless I-A stations WPAA and WBAP the protection that Class II-A stetions en- 
visioned by the Docket 6741 decision 2/ mist eccord to the pertinent dupli- 
cated Cless I-A stations (protection of the 0.5 mv/m-50%' skywave contour). 
Ooposition ecmments also point cut that a grant of the provosel would destrcy 
the present potentiel of 620ke for improved service to "white" areas by the 
use of higher power Sy/ end at the seme time cetise interference +o millions of 
people now receiving nigattime skyweve service from WAS and WBAP within end 
beyond the 0.5 mv/=z-50% nighttime sicywave contour of WFAA and WRAP. 

5. Tre applicant, while eclmowledging the Cozrnission's conitment 
to its lons standing Cleer Channel policy, argues that it could provide 2 
superb edditionel signel to the Chicago area at night end a vrogram service 
which it alleges is not now provided by any oF the Chicago stations through 
a directional entenne array withcut obstructing in any way the skywove service 
of the Texes stations to the "white™ areas located within the 0.5 mv/n-50% 
skyweve contour of the Texes stations, end that e refusal to permit co-exist- 
ence under these circunstances deprives WAIT of rignts secured to it by the 
Constitution. b/ Also, in response to opposition of Station WCCO (830kc), 
epplicent repeats its position that any waiver which the Commission may see 

it tO grant may be made subject to whatever future decisions the Comission 
ma meke with respect to the use of “super-power" in the [public interest on 
CXC. ae 


1/ Eased on WATT's Exhibit le, the proposal would cause prohibited interfer- 


ence to an area anoreximetely 850 miles long end 150 miles deep eat its center, 
or what the applicant describes as "ea territorial crescent 100% served vie 
Grouncwave from local stetions." Also, the proposal would not satisfy the 
"255 white crea" reaxirements of this section. | 

2/ In the Metter of Clear Channel Broadcasting in the Standard Broadcast 

Eend (FCC 62-1205, 31 FCC 565, 21 RR 1801), released Sentember 14, 1952. 

3/ In our Mexcrandua Opinion and Order in Doeket 6741 (Fac 62-1224, ob RR 
i595), released Hovemder 28, 1962, in para. 45 relating to the 820ke channel 
we stated thet its extensive potentiel (as en unduplicated clear channel) 
snowld de revained pending 2a final determination on the merits of higher power. 
At the present time, eight proposals by Class I-A stations for temporary 
(developmentel) operetion with power in the order of 500 or 750 xilowatis heve 
been tendered but not eccepted for Tiling. Also tendered ere several pevi- 
tions for and egeins+ “super-pover" operation and e request thet the rules be 
amen@ed to permit power in excess of 50 kilowatts on the AM bend. 

4/ WAIT suggests that since a limitetion on the use oF its property is in- 
volved here, the riftth es well as the First Amendment is violated by excessive 
or “over-breaath" regulation, citing Shelton v. Tucker, 364 U.S. 479, 483-h85 
(1950) and Keyishien v. Board of Recents, 305 U.S. 509 (1967). ‘the envlicant 
elso states that this excessive limitation on the use of the 820ke channel 
deprives the listening aucience in the Chicago area of additionsi radio ser- 
vice....end places WAIT at a competitive disadventese to Listeners in other 
areas, and suggests that the linitetion may be beyond the| power of the 
Comission. 


6. On the vasis of the applicant's statement that it does not 
attack the Clear Channel doctrine or policy of the Commission or urge recon- 
sideration or revision of the Clear Chamel rules, St is difficult to perceive 

"a possiole legal besis for the requested action in view of the cleer end 
acknowledged violetion of Sections 73.21, 713- 25, and 73.182 of the Rules, 
which establish the so-called Clear Channels and the technical specifications 
for their use. Furthermore, cthe proposal is 2 patent violation of both the 
spirit end the letter of the interference and nite area” provisions of 
Section 73.2%(>)(3), and indeed strikingly exemplifies the kind of situation 
and eree wnich is the subject of the Commission's concern over the nignivime 
congestion in the AM tend. (Chicago itself has 25 AM end 16 FM stations 


sexving the generel area.) _ 


7]. Although having steted that it does not attack the clear channel 
policy om urge revision of these rules, applicant asserts that the present 
imitetion of the nighttime use of the 820ke channel is substentielly in 
excess of any limitetion necessary by Comission stenéards to assure service 

y WrAA/HeAP)to tae “white” erea in the northwest. Indeed, this would seem 

be the very foundation of applicant's position. In eddition to challenging 

these rales 2s. “over-oreadth” regulation end violetive of the First and Fitt 
Amendments ,[5/ epplicent argues that this is depriving the listeners in the 
_Ceicego area Of 2 type of radio service -- i.e., non-specialized programing 
by an independently owned station -- that no other Chicago station is provid- 
ting, “finetner or not this is the case, it ‘Gs not a sufficient basis for weiving | 

he Commission's Rules governing the allocation of broadcast facilities. 
Fuctnermore, since the epplicent has failed to set forth reasons sufficient, 

2 true, to justify weiver, there is no need to conduct a hearing. United 
-~Stotes y. Stores Broadcasting Compeny, 351 U.S. 192, 13. RR 2161. aes Fen aes 
Oregon Radio, inc., FCC 56-1133, 1: RX 742 (1956); In re Applicavion of 560 

Eroadeessing Corporation, FCC 66-1121, 5 FCC 2c 885 (1966 )- 


In view of the foregoing, the Comission finds that the epplicent 
hes not presented facts waich would justic, tre requested ection. Accord- 
ingly, IT IS ORDERED, Thet the applicant's Regrest Tor Weiver and Petition 
for Orel Presentetion IS DENIED, and the epplication IS RETUANED es unaccept- 


_ @ole for Piling. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 


5/ Toe Comission's aucnority in this area is too well estaolisned to mer 

Baa discussicz. se N3C v. ES. 9309 U. S. 190, 226 (19h3), Carter 
untain Transmission Corp. v. FCC, 375 U.S. 951; 116 U.S. App. B.C, 93 

321 ¥ I Fea 359, 25 © 2 RR 2055, 2060 (1963), and numerous other authorities. : 
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Of Counsel 
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Before The 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C. 20025 


IN THE MATTER 


‘. 


) 
: ) 

OF } Docket No. 
) 


RADIO STATION WAIT 


PETITION FOR RECONSIDERATION OF MEMORANDUM 
OPINION AND ORDER RELEASED OCTOBER 30, 1967 


Now comes WAIT RADIO, a co~partnership herein- 
after called "Applicant", operator of AM Radio Station 
WAIT, a daytime station operating on 820 ke/s in Chicago, 
Illinois, and respectfully requests reconsideration of 
the memorandum opinion and order released by the Commission 
on October 30, 1967. In support of such petition, Applicant 
states as follows: 

1. On March 6, 1967, Applicant filed its 

* application for authority to operate at night and simul- 
taneously filed its request for waiver of certain rules 
- and a petition for oral presentation on its application 


and request. Accompanying such application, request and 
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petition were various exhibits as well as engineering 


data which Applicant matncasned Supported its SEEN: 


at 2. Various oppositions to such request for waiver 


and. petition for oral ECO a see were filed and ‘subsequent - 
thereto Applicant filed its reply to the: oppositions. 


A 3. As the RORCRORO Ce OD and order points out, 


Sn 


Applicant Bees authority to extend its hours of operation 


from limited time to unlimited time on 820 ke/s with a 

directionalized nighttime power of 10 kw. The Commission 
3 Z : 2 ot 

‘denied the request for waiver and petition for joral presenta- 


tion and returned the application as unacceptatite for filing. 


ame 4. ue CES data accompanying the applica- 


tion RGIS that Applicant can provide a directionalized service 
for nighttime broadcasting to the Chicago area which will cause 
no interference whatsoever to any white areas yithin the 


0.5 mv/m 50% skywave contour. The only interference within 
| 


that contour will be in the crescent shaped area set forth on 


the overlay to Exhibit 1-A of Form 301 filed with the applica- 


tion. As we will show below, that crescent area has extensive 


alternative radio services available, and neither uses, nor is 
| 
served by, the skywave signal of WFAA/WBAP. | 


5. The question presented by the Co amission's 


denial of the request for waiver is whether the "clear 
\ 


channc ey rules can be used to deny a primary ground wave 


Ansinas which will extend an additional radio service toa 
| 
| 
| 
| 


a market Contrieene over 7, 000, 000 people in order to avord 
SERRE toa skywave in an area where the people Eee 

‘in Se area have superior services available via ground waves 
and FM stations i(as wel] as via other SSETC services), oe 
the people in fact do not use the skywave service for which 
protection is sought, and where the stations claiming such 
skywave protection have made no pretense of serving the area 

or of claiming a market within the area. To say that the rules 


should not be waived in such circumstances is to say that the 


rules have no relation to the purposes for which the regulatory 


authority of the Commission was established. We respectfully 


submit that if the rules are so automatically applied to deny 
; the instant application then the rules are TmCoustatent with 
the statutory purposes of as well as the constitutional limita- 
tions on the Commission.1/ It is for this reason that a request 
for waiver of the rules is proper, in order to avoid "overbreadth" 
of the rules. 
The Commission's rules governing the allocation of 
broadcast facilities by statute (and indeed Constitution) are 
‘predicated on promoting the public interest of the listening 


i/ In our request for waiver we pointed out the serious 
constitutional problems that would be raised if the statute 
is so construed as to permit the rules to be applied in this 
manner. That question need not be reached if the statute is 
in fact construed in accordance with its terms and prior 
judicial interpretations. 


public “in the larger and more effective use of radio..,. 


The facilities of radio are limited and therefore precious; 


| 
ee cannot be left to wasteful use without detriment to the 


ISS 2 EEOC National Broadcasting Co. v. United States, 
319 US 190, 216 (1942)). The regulatory authority therefore 
must pertain to real inotances and real considerations and 
cannot be used to promote smaller and less effective use of 
radio. The doctrine of waiver implies that there will be = 
some ametences where the rigid application of a rule will not 
further this public interest. "Qverbreadth" ot regulation 

by the Commission comes about when a rule is So applied as 

ato deny radio service to some portion of the listening SEESESS 
‘even though such denial is not required to protect the radio 
service of any other portion of the listening public or the 
legitimate interest of any other licensee. This is the instant 
case. 


6. Attached to this petition as Exhibit 1 is 


engineering data and various maps showing the radio services 


available in the affected areas. Figure 4 of Exhibit 1 
“4s a map showing that every portion of that crescent 


is serviced by one or more "primary" ground wave stations 


for nightime audiences. Figure 5 is a map of ithe erescent 


2c 
Zou 


‘showing that perhaps 90% of the land area of the crescent 
|(and perhaps 90% of the population of the PEPER ACES 
lis served by two or more Cases coco waves. Figure 6 
of the engineering statement attached to this petition 
shows the FM station coverage throughout the area and the 
crescent area on the map makes it clear that 99% of that 
erescent area is served by one or more FM stations... Indeed, 
pp. 5, 6 and 7 of the engineering statement attached to this 
petition, listing the existing FM stations within the 
crescent, show that some 91 stations were operating as of 
October 2, 1967, excluding the 10 watt educational stations. 
In addition, there is all of the FM service provided by 
stations located outside the crescent area but whose 
reception range would include portions of the crescent. 

7. %It should be ene that the services 
detailed on the above Rescr spec maps all relate to broadcast 
signals vastly ' ‘superior to the SERBS service which the 


Commission's order claims to protect. In addition to these 


"primary" ground wave services and FM services, Figure 1 of 


the wa SN exhibit attached to this petition shows 

WEES a large number of skywave Sreness reach the crescent 
area through existing class 1-A and’ class 1-B stations, 

all within the normal protected contour of those stations. 
‘What these maps in effect show is that not only is the 
crescent area not a white area but in fact is being serviced 
by a vast number of radio stations with a AGES superior 

to WFAA/WBAP skywave signal as well as a substantial number 
of skywave signals equal or superior to WEAA/WBAP's signal. 
The Commission in its memorandum opinion and onion noted 

that Chicago itself has 25 AM and 16 FM stations serving 

the general Chicago area. We respectfully submit that the maps 
-above referred to make it clear that the services available 


to the crescent area are substanciants in eos co those 


available to the Chicago area. Even more important, when 
the number of available services in each.of the areas is_ 


related to the population of each of the areas, it becomes 


clear that the population of the crescent area has a 


| = 
"larger and more effective use of radio” than the popula- 
z | 


- tion in the Chicago area. 
8. Most SDSS Ene request for waiver of 
the rules does not ask the Commission to choose one set of 


listeners over another set of listeners. The Commission’ s 
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opinion and order suggests that interference would be 
‘caused to some 2,165,502 people residing within the 
_erescent area. The maps referred to,and what has been , 
‘said Aeant them, make it clear that all of those people 
“have superior radio service available to them via- "primary" 
“ground wave service and FM service. It should come as no 


surprise, therefore, that the people within this crescent 


area use this superior service rather than the sometimes 


skywave service offered by WFAA/WBAP. Applicant has 


requested the American Research Bureau, one of the leading 


audience measurement services for the broadcasting industry, 


‘to report on WFAA/WBAP audiences in this crescent area as 
reflected in its existing computerized data. It should be 
emphasized that this report is not a new "survey" of such 
audience taken for the purposes of this petition. Rather 
it is a report on the continuous data which the Bureau 
regularly provides in the normal course of business. The 
results of this report show that the WFAA/WBAP audience within 
the crescent area falls far below the minimum reporting 
_ standards - so infinitesimal as to be statistically non- 


existent.2/ The report is attached to this petition as 
ee a ee 
2/ The American Research Bureau uses the "diary" system of 
measurement whereby a scientifically selected random sample 
of listeners keep logs as to the different radio services 
used by them on a continuous basis. The report shows that 
out of the 2,917 diaries kept within the crescent area only 
one showed the use of WFAA/WBAP's radio service. Compare 
this with applicant WAIT's rating which shows that out of 
2,327 diaries kept in the Chicago area as many as 328 use. 
WAIT’s radio service. 


‘Exhibit 5. 


& 


5 | 
The report only confirms what WFAA/WBAP have 


acknowledged publicly for a long time. Attached to this 


petition as Exhibits 2 and 3 are trade journal advertise- 
‘ments of WFAA in which WFAA describes its market generally 
as the "Dallas - Fort Worth area" and in no instances 
reaching beyond southern Oklahoma. (It should te emphasized 
that the crescent in which interference will oceur to the 
WFAA/WBAP STONE comes nowhere near Texas or Oklahoma. ) 
Exhibit 4 is a brochure put out by Station WBAP showing the 
extent of its farm service and market, again as the Fort 
Worth ~ Dallas area, other portions of Texas and southern 
Oklahoma. We have used the farm market brochure because 
one of the CEE EE DOES too readily made about skywave 
service is that it provides needed farm information to 
rural areas. If that is so, it is clear that WBAP does 

not consider its farm market to extend beyond southern 
Oklahoma. Once again, the American Research Bureau! s 
report anos it clear that within the crescent area 


there is no measurable mudience for WBAP either of 


farmers or anyone else. 
9. An examination of the programming policies 


of WFAA and WBAP (as set forth in their Statements of Program 


Service and accompanying exhibits, filed with the Commission 


in 1965) further confirms that the crescent area is not 
treated as a part of their listening public. “Thus, the 
public service programming of WBAP patents Annening local 
government in the Fort Worth - Dallas area. Local high 
school football games and local minor league baseball 

games are part of their programming. The same is true of 
WEAA. During the evening rush hours, WFAA devotes extensive 
‘time to traffic reports in the local area. This programming 
is clearly not designed to appeai to people living in Iowa, 
Illinois, Missouri or Kentucky. The above is not intended 
as criticism of the programming policies of WFAA or WBAP. 
Licensees ought properly to gear their GEREN policies 
to the needs of their listening public. The programming 
merely confirms what has been established by the Bureau's 

: report, by WFAA's and WBAP's own definition of their market 
and by common Boren the people within the crescent area, 


having alternative and superior services available to them, 


as shown by the maps referred to above, do not rely on the 
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skywave service of WFAA and WBAP for any part of their needs.3/ 
10. The oppositions to the application and request 

for waiveriedacest that the skywave should be BrOteceea not only 

to the’0.5 contour but to the 0.1 Conor as well. What has een 


said above about the listening audience within the 0.5 contour, 
| 


the programming and the market claims applies with even greater 


force to the area that much. further away from the Dallas ~ Fort 


Worth locations of WFAA/WBAP. Moreover, figures 2 and 3 of 


. | . 
Exhibit 1 attached to this petition are maps showing that within 
the 0.1 contour there are a tremendous number of alternative and 
superior services to the skywave signal of WFAA/WBAP. 
EEE SESE Genesee 
3/ WFAA/WBAP and CCBS claim an audience size of 25 million 
persons in white areas to the WFAA/WBAP skywaves. No evidence 
or proof has ever been given by them or demanded by the FCC with 
respect to the real size of the listening audience to these sky- 
waves. It is axiomatic that there is a general| correlation 
between audience size and commercial rates, and) therefore the 
commercial rates of WFAA/WBAP during skywave periods should 
necessarily reflect the enormous amplification by skywaves of 
their audience size. An examination of any of the monthly issues 
of Spot Radio Rates and Data (the rate bible of the radio industry 
which is published by Standard Rate and Data) makes clear the 
complete invalidity of the claim. The WFAA/WBAP rates are no 
higher but rather in most cases substantially lower than those 
of Dallas and Fort Worth local stations whose audience potentials 
contain no skywave components. Furthermore, WFAA/WBAP rates do 
not rise during the time when skywave service is on but in fact 
decline during skywave periods as compared with; non-skywave periods. 
Moreover, during morning and afternoon drive-time, the period z 

universally recognized as radio's prime time, the WFAA/WBAP rate 
schedules remain uniform as between winter, when skywave service 
js on and summer when the skywave service is non-existent. If 
the claim of this-gigantic audience was in fact’ a valid one the 
audience potential during skywave periods of WFAA/WBAP would 

far exceed the audience potentials of New York and Los Angeles 
local stations during the same time periods but the time rates 
for WFAA/WBAP during skywave hours are far, far! below those of 
either New York or Los Angeles local_stations-for the same time 
periods: “We would suggest that the claim as to! skywave audience 
can best be characterized as irresponsible. | ° 
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12. Applicant stated in its initial request © 
that, it did not'seek a modification of the "clear channel" 
rules. There are undoubtedly many instances where these 
rules in fact protect portions of the listening public 


from destruction of a needed and used skywave service. 


This is not the case in the instant application and 


request. Application of the clear channel rules under 

the facts of this case deny an additional radio service 

to an ever growing market without affording protection to 
any other market or to any legitimate interest of ‘the 
licensee involved. Unless the doctrine of waiver is used 

to ameliorate such a ridiculous result, the rules are being. 
‘applied for their own glorification and flout the very 
purposes of and limitations on the’ Commission's regulatory 
authority. 

12. The population of this country continues to 
gravitate more and more toward the urban SECS: A mies 
application of the clear channel rules of the Commission 
in effect establishes a freeze as to any increase of radio 

“ service in such urban areas. Each time the Commission applies 
these rules without regard .to the consequences, the Commission 
in effect is saying that more people are going to have to 


get by with less radio service, not even to protect the 
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‘smaller populations vostaing in the ‘paral areas, but : 
simply to protect the rigidity of the rule. The very 
existence of the doctrine of waiver suggests that this 


should not and cannot be the result within the framevork 


of ae statute authorizing the Commission to act. 

; $ 13. For all of the above reasons Applicant 
respecfully requests reconsideration of the Connission’ s 
memorandum SEOs and order and urges that the application _ 
be accepted for filing and the request for waiver and 


petition for oral presentation be granted. 


Respectfully submitted, 


RADIO STATION WAIT, a co-partnership, 
Applicant. 


By Loves A Lyi hee : 
DEVOE, SHADUR, MIKVA & PLOTKIN 
208 South La Salle Street 
Chicago, Illinois 60602 
.ANdover 3-3700 
HARRY KALVEN, JR. 
University of Chicago Law School 
Chicago, Illinois 60637 
Of Counsel Midway 3-0800 i 
t 
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888 Seventeenth St. N.W. 
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“KEAN, SKLOM °& STEPHENS CO, 


ENGINEERING STATEMENT FOR 
RADIO STATION W AIT 
CHICAGO, ILLINOIS 
NOVEMBER, 1967 

This encincerine statenent has been prepared aa Warr 
Radio, licensee of Radio Station WAIT, Chicago, Illinois. 

At present, WAIT operates on 820 kc., 5.0 kilowatts power, 
employing & non-directional antenna, Limited Tine. 

On March 6, 1967 WAIT filed an application for authority 
to operate additionally with 10.0 kilowatts power, directional 
antenna, on 820 kc., at a seperate site during nighttine hours. 
This proposed nighttime operation would create a "WAIT to 
WFAA/WBAP INTERFERENCE AREA", shown on Figures 1, 4,5&6 
herewith. : 
It is the purpose of this statement to demonstrate the 


quantity and quality of existing aural radio service in that 


interference area, and in the area between the WFAA/WBAP 0.5 


and 0.1 mv/m 50% time skywave contours. 

The skywave contours on the attached maps were computed 
in accordance with FCC Rules, Section 73.182 using Fcc Official 
List radiations for non-directional Stations and Licensed 
radiation patterns of directional ane RR The appropriate 
skywave propagation curves were applied to their respective 
classes of stations. The groundwave contours were calculated 
as directed by Section 73.183 using the same FCC source 
information for radiations, and Figure M3 conductivities. 
Proof conductivities are available in limited directions, so the 
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KEAN, SKLOM & STEPHENS CO. RIVERSIDE, ILLINOIS 


values shown in Figure M3 were used because of the wide areas 
and long distances involved. Had measured conductivities 

been employed, there would have been no significant differences 
in the locations of the contours. 

Fievre 1 On this map are shown-the "WAIT to WFAA/WBAP 
INTERFERENCE AREA" and the existing Class I-A and I-B 0.5 mv/m 
50% time contours which enclose or intersect it. The following 
analysis demonstrates the number of skywave services existing 
in the area: 

Number of- : 

Class I-A 0.5 mv/m or greater Min. 

Class I-B 0.5 mv/m or greater Min, 

Combined Min. 

* Vicinity of Louisville, Ky. 

## Vicinity of Mitchell, S. D. 

*#e* Vicinity of Sigourney, Iowa 

Figures 2&3 On these maps are shown the area of the 
United States which lies between the 0.5 and 0.1 mv/m 50% 
time skywave contours, and the existing Cless I-A and Class 
I~B 0.5 mv/m 50% time contours which penetrate it. Two maps 
were used for this showing because there are so many skywave 
service contours involved that the presentation on one map 
would be confused. The following tabulation shows the number 
of skywave services existing in the area: 

Number of- 

Cless I-4 0.5 mv/m or greater f 20 Min. 

Class I-B 0.5 mv/m or greater 16 Min. 

Combined 30#* Min. 


-* Vicinity of Helena, Mont. and Miami, Fla. 
*t Vicinity of Marietta, Ohio 


Figure 4 This map shows the "GAIT to WFAS/WBAP INTERFERENCE 
AREA” which is the same as shown in the Application Engineering 
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Exhibit, Figure 10, with additional detail showing by haching 


- the location therein of wide area primary groundwave services 
numbering from one up to six. This does not indicate the 
service areas therein provided by small radius, local, Class II, 
III or IV stations. : ~ | 

Figure 5 Within ‘the "WAIT to WPAA/WBAP INTERFERENCE AREA" 
are shown the locations where only one wide area primary 
groundwave service, 0.5 mv/m or greater, exists: 

Area A - Vicinity of Mitchell, S.D. aca iee six I-B plus 
nine I-A 0.5 mv/m 50% time or greater skywave 
services 

Area B ~ Vicinity of Ashton, Iowa receives six I-B plus 
eleven I-A skywave signals 

Area C - Vicinity of Estherville, Iowa receives six I-B 
plus twelve I-A skywave signals | 

Area D - Vicinity of Washington, Iowa to Jerseyville, Ili. 
receives at least three I-B plus fifteen I-A 
skywave services 

‘Area E Vicinity of Salem, Ill. to- Robinson, Ill. to 

she Evansville, Ind. receives at least five I-B plus 
eighteen I-A skywave services | 

Figure 6 This map of the United States prepared by the 

National Assiciation of Broadcasters, Engineering Department 

: | : 
showing the extent of Rural FM Service existing at its publication 
date. Upon this map is placed the "WAIT to WAR/WBAP INTERFERENCE 
AREA" to demonstrate how much of that area receives one or more 

“FM radio services. It is estimated that 99% of the area receives 
FM services in addition to the primary groundwave services and 
the secondary skywave services, listed above, ‘As of October 2, 
1967 there were 91 FM Broadcast Stations not including 10 watt 
Class D, licensed or authorized at locations within the area. 


Attached hereto is a table listing those stations, 
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EXISTING Fii STATIONS IN 


"WAIT TO WFAs" 
INTERFERENCE CRESCENT 


The following list is based upon FCC records as of 


October 2, 1967. It does not include 10 watt, Class D 


educational stations. 
State City Station 


Illinois Bloomington WBNQ 
¢ Champaign- 
Urbana WDWS 
WLRW 
WILL 
WPGU 
WTIWC 
Charleston WEIC 
Danville WDAN 
Decatur WSOY 
Dixon WIXN 
Effingham WCRA 
Galesburg WGIL 
Greenville . WGRN 
Jacksonville WLDS 
Kewaunee WKEL 
LaSalle WLPO 
Lawrenceville WAKO 
Litchfield WSMI 
Macomb WKAT 
WWUKS 
Mattoon WLBH 
Mendota WGLC 
Monmouth WVPC 
Mt. Carmel WSAB 
Olney WSEI 
Ottawa WOLI 
Paris WPRS 
Pekin WSIV 
Peoria WIVC 
WMBD 
Robinson WTAY 
Rock Island WHBF 
Springfield WFMB 
WVEM 
WTAX 
Sterling WJIVM 
Streator WIZZ 
Watseka WGFA 
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SO _$____—_ 
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State _ City Station 


“Indiana Bloomington WFIU 
: WITv 
Booneville WBNL 
Evansville WIKY 
WPSR: 

WVHI 

WEVC 

Greencastle WXTA 
WGRE 

Jasper WITZ 
New Albany WNAS 
Princeton WRAY 
Salem WSLM 
Scottsburg WhPI 
Terre Haute WBOW 
. WISU! 
WPF) 

WTHI 

WVTS| 
Vincennes WAOV) 
Washington WFML| 
West Terre Haute WWVR' 


. Kentucky Fort Knox 
on Leitchfield 
Louisville 


St. Matthews 


Burlington 
Cedar Rapids 


Clarion 
Clinton 
Davenport 


Dubuque 
Iowa City 


Iowa Falls 
Marshalltown 
Mason City 
Maquoketa 
Muscatine 
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State 


lowa 


South Dakota 


Minnesota 


Total = 91 stations 


City 


Spencer 
Waterloo 


Sioux Falls 


Worthington 


RIVERSIDE, ILLINOIS 


Station 
KICD 
KNWS 
KWWL 
KXEL 
KELO 


KWOA 
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wt meet’ 


PAPAS 
State of Illinois) 
)ss 
County of Cook  ) 


| Walter F. Kean, being first duly. sworn upon his oath, 


deposes and says that: 


1) He 1s President of the firm of Kean, Sklom and 
Stephens co., Consulting Radio Engineers, 19 East 
Quincy Street, Riverside, Illinois, which has been 
retained by WAIT Radio, licensee of Radio Station 


WAIT, Chicago, Illinois, to prepare the foregoing 


engineering statement. l 3 
His qualifications as a consulting radio aineer have - 
been presented to the Federal Communications Commission 
anetearines have been accepted, and area matter of 

record. 


The foregoing palontartone statements and onan were — 


prepared by him or under his direction and. he believes 

them to be correct. The facts stated are rae of his 
. 

own knowledge except those which are Sate: to be on 


information or belief, and he believes thes to) be true. 
it he FF Se KG 
alter F. Kean, aes 
. | 


Subscribed and sworn to before me this =5 November, 1967 


eee pubis 


| 
My commission expires LL 
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WBAP...a Pioneer Farm 


Since 1922, Radio Station WBAP has been programmed for the farmers and 
ranchers of Texas and Southern Oklahoma. These ‘listeners have depended on 
WBAP to keep them informed on news, weather and markets. WBAP was the first 
Station in the Southwest to broadcast livestock market reports and the first to es- 
_ tablish a full time Farm Department. Layne Beaty and ‘‘Doc’’ Ruhmann set the pat- 
tern on WBAP for farm broadcasting in the Southwest. 


WBAP facilities insure a Big Reach. With a power of 50,000 watts 
and a clear channel frequency (one of 23 in the ‘nation), WBAP 
serves a coverage area of 174 counties. : 


) Wied = \o= heheh ee —m 
FARM SERVICE DEPARTMENT 
- WBAP Farm Service Department includes a full time Farm Director, 
Bob Walsh. He is on the air six days per week with programs, short 
features and special events. 
The Farm Director’s broadcasting duties are completed by 7:00 A.M. 
each morning, but his day has just |begun. He drives more than 
30,000 miles per year gathering farm news, observing crop condi- 
tions, talking to farm leaders, interviewing cattlemen, visiting 4-H 
Clubs and FFA groups, and attending, scores of luncheons, dinners 
and just plain meetings. “| 
The Farm Director maintains close contact with his sponsors and fol- 
- lows through with additional service where requested. He is available 
for dealer calls, for sales meetings and to assist with merchandising. 


J des Q 


PAR DROARBRANIA on WINAD_NOT 
FAR PROGRARS en WBAP-829 


(" wrmer’s Almanac”’—5:30-5:55 AM, Monday thru Saturday 
program of music, news and information. Along with wake- 

up music, Gene O’Bannon and Bob Walsh broadcast headline 
news, weather reports, farm tips, and a calendar of events. 


“News” — 5:55-6:00 AM, Monday thru Friday 
- 6:25-6:30 AM, Monday thru Saturday 
Frank Lee reports the morning news every half-hour. These 
5-minute newscasts include the top stories of the morning— 
local, state and national. Also included are sport scores and 
the weather forecast. 


“Farm & Ranch Report” — 6:00-6:25 AM, Monday thru 

Saturday 

- A complete roundup of agricultural news and information 
edited and broadcast by Farm Director Bob Walsh. The pro- 
gram format includes farm headlines, a feature story or inter- 
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view, 2 complete weather report, a calendar of agricultural! 
events, and is concluded with a livestock and poultry market 
report from USDA. Crop conditions, insect infestation re- 
worts, lawn-and-garden tips, and other special reports are 
included as time permits. 


A2E9 iat) i ™ ft stn 9 Q\ \ S45 th nw iat cae Fs Weta a 
VB AAS WAVY} 2 Seah et Urea ). p ze 


The 174-county coverage area sened by WBAP is an area of widely diversified 
agriculture which includes: 
- Total Number of Farms ... 214,768 
Acreage in Farms ... : 71,645,410 
Average size Farm 
= Value of Land and Buildings, per Farm 


in Texas alone, WBAP reaches farmers and ranchers who 


--. plant 45% of the state’s cotton allotment 

--- plant 27% of Texas’ grain sorghums 

--- raise 57% of cattle and calves in the state 

---own 75% of the milk cows in Texas 

«- - Faise 60% of the state’s chickens, including broilers 


©1959 Census of Agriculture 


Re as 
ADVANTAGES 


BVI SAAD Ge 


VAFTD ATM BWAMDAWN DA RPMIA 
WYBAP i BAY Py Tea 


WBAP-820 is the dominant radio station in North 
Texas during early morning hours. ~ 


Bob Walsh, Frank Lee, and Gene O'Bannon are friends 
of the family -— breakfast companions for thousands 
of ‘families. 


WBAP's morning farm programs come closest to the 
“point of sale’. Farmers purchase more feed, seed, 
and equipment in the morning hours than at any other 
time of the day. 


WBAP’s Farm Service Department provides ‘‘extra serv- 
ices” for program sponsors . . . merchandising assist- 
ance ... dealer calls . . . and product exclusivity. 


WBAP Radio provides the best means of delivering a 
sales message to the farm and ranch families of the 
Southwest. 
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Radio Station WBAP, 3900 Barnett St., P. O. Box 1780, Fort Worth, Texas 76101 
Phone JE 6-1981 (Fort Worth) AN 4-2484 (Dallas) | 


Farm Director Bob Walsh 
Director of Radio Sales Herman K. Clark 
Station Manager Roy !. Bacus 


PET ERS, GRIFFIN, WOODWARD, INC., Exclusive National Representatives 


° 20 WAIT Petition. ae oes “ ~ 
ar | : 
AMERICAN RESEAINGE!] UREA 
1912 Tribune Tower, Chicago, Illinois 60611/312 * 467-5750 


oe 


- November 27, 1967 


WAIT Radio 
679 North Michigan Avenue 
Chicago, Illinois 60611 


Attn: Mr. Maurice Rosenfield 
Managing Partner 


Gentlemen: 


You have heretofore furnished us with a map, which bears the 
heading WAIT Exhibit 1A, dated 2/10/67. That map has an overlay 
showing a crescent-shaped area. You have asked us to render a _ 
report to you on the listening audience within the crescent shown 
on that map as reflected in the audience surveys we have heretofore 
conducted in our 28 sampling units which fall within the crescent. 
For this purpose we used the data derived from our most recent 
survey, to wit, April/May, 1967. Within these 28 sampling units, 
some 2917 diaries were analyzed. Of the 2917 diaries so analyzed, 
only one diary mentions any listening to WFAA/WBAP. If these 

2917 diaries were to be treated as measuring a single radio market, 
the one diary mentioned would be.considerably below our published 
minimum reporting standards. 
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Secondly, 2 tabulation of the total Chicago survey area for the 
same survey period revealed the following mentions of WAIT: 


# of Sample Tabulated Diaries Mentioning 
Unit Diaries Listening to WAIT 


Metro Area 8 2,377 ' 328 
Total Survey Area 25 4,416 428 


If there are any questions, please do not hesitate to contact us. 


Cordially, 
AMERICAN RESEARCH BUREAU 

5 pg 
E. Norman Larson 


Account Executive 
ENL: dh 


[Certificate of Service Omitted in Printing] 


167 


Before the 
FEDERAL COMMUNICATIONS coMTSSI0N 
" Washington, D. C. 20554 


In re Application of 


Maurice Rosenfield, Lois F. Rosenfield 
Harold A. Weiss, Robert G. Weiss, and 
Devoe, -Shedur, Mikva and Plotkin, a Co- 
Partnership a/b as WAIT RADIO 

Chicago, Illinioi “7 


Has; 820 kc, 5kw, L-SS, Dallas, Texes 
Requests: 820 kc, lOkw, 5kw-LS, DA-N, U 


For Construction Permit 
To; The Commission 


OPPOSITION OF CARTER PUBLICATIONS, INC. 
TO PETITION FOR RECONSIDERATION 


Carter Publications, Ine., licensee of Station ee 
Fort Sheth, Gas, LES Gee the "Petition for Reconsi- 
deration of Memorandum Opinion & Order Released | October 30, 
1967, Filed on November 29, 1967 by Radio station WAIT, Chicego, 
Illinois. In support whereof the following is shown: 

1. In its Memorandum Opinion & Order denying WAIT’ s 
request for nighttime authorization on the non-duplicated 
clear channel frequency of 820 kc, the Commission faund, ana 
WAIT does not now dispute that WAIT's nightting proposel 
violates Section 73.2h(b)(3) of. the Commission's Rules as well 
@s the provisions relating to nighttime ereeien on clear 
channels (Sections 73.21, 73.25 and 73.182) since WAIT'’s pro- 
posed nighttime operation would not provide primary service to 
any “white” area and would cause interference to more than 
2 million persons residing within a 70,000 square mile area 
within the UBAP/WFAA 0.5 nv/m - 50% nighttime skywave contour. 
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Additionally, the Commission found and WAIZ again does not dis- 
pute, that the proposed nighttine operation would fail to serve 
no less than 30.7% of the populetion and 80.5% of the area 
within WAIT's proposed normally protected contour. Moreover, 
@s shown in the engineering statement submitted with the WBAP 


opposition to WAIT's proposal and as further demonstrated by 
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the engincering statenent submitted herewith, the WAIT proposal 


would also cause interference to the vast secondary areca, beyond 
the #BAP/VPAA 0.5 mv/m - 50% skywave contour, particulerly in 
the northern and western parts of the United States. 

2. In its Petition for Reconsideration, WAIT argues, 
in essence, that even though its nighttime proposal is in. 
hopeless conflict with several basic Commission allocation 
rules and policies thet proposal should nevertheless be granted 
since eccording to WAIT, there is a plethora of other aural 
services available in the area within the WBAP/WFAA 0.5 nmv/m - 
50% nighttime sky wave contour that would receive interference, 
and the public in that area "neither uses nor is served by, 
the skywave signel of WBAP/WFAA" (Petition, p. 2). Neither 
of these contentions is relevant as a matter of law, nor correct 
@s a matter of fact. 

3- kn the first place, WAIT's arguments regarding 
the other services available in the interference area completely 
ignores the serious question presented by WAIT's feilure to 


comply with Section 73.24(b)(3) of the Commission's Rules, which 
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requires that an applicant for nighttime facilities demonstrate 
that it will "provide a first primary AM service to at least 


25% of the area within the proposed interference free nighttime 
| 


service area.” WAIT does not challenge the validity of this 


regulation--which is one of the touchtones of the Comnission’s 
| 


@llocation scheme (see, e.g., Maricopa County Broadcasters, Inc. 


6 RR 24 681); nor has it presented any grounds whatever for 
waiver of the rule. Therefore, its clein thet the Comnission 


is somehow engaged in unconstitutional over- -reguletion in 


applying the rule cannot be seriously considered. 
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4, Secondly, as the Commission made clear in its 
1961 Clear Channel Broadcasting SOTEIS one of the basic pur- 
poses in prohibiting additional nighttime euthorizetions on 
820 ke wes to permit WBAP/WFAA and certain other western clear 
channel stations to continue their BEBO ES skyweve service 
to the "vast POGESRS {of the west] of low population density 
where skywaeve shenens afford the OBEY nighttime broadcast 
service." 2 These regions are all outside the WBAP/WPAA 0.5 
nv/m - 50% nighttime skywave contour and, therefore, the other 
‘services available in the interference area vithin that contour 
are completely irrelevant. , | 

5. @he other services available in the interference 


area are also irrelevant since WAIT has not shown that the need 


for the nighttime service which it would provide outweighs the 


need for the service thet would be lost--both within the 0.5 
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nv/m - 50% skywave contour end beyond. Cf., Democratic Printing 
Co. v. FOC 202 F. 2a 298 (C.A.D.C., 1952). Indeed, since there 
ere no less than 25 radio stations in operation at night in 
Chicego and the immediate vicinity, it is inconceivable that 
such e showing could be mede. 

6. In any event, the fact of the matter is thet there 
are not & "vest number” of radio services available in the 
interference aree, as WAIT contends. Thus, es shown by the 
attached statement of Jules Cohen, 2 RoneuieinG, electronics 
engineer whose qualifications ere a matter of record with the 
Commission, WAIT's showing first does not distinguish between 


primary and secondery service and, as a further matter, the 


showing does not distinguish between the "normally protected” 


and “interference free" contours of the primery service--both 
3/7 Clear Channel Broedcasting in the Standerd Broadcast Band, 
32, FCC 565; 576; Affita. Sub Nom. Goodwill Stations, Inc. ve 


FCC 325 F. 2a 637 (C.A.D.C., 1963). 
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AM and FM--upon which WAIT relies. There are, in fact, @ 
meximum of six and, for the most part, three or less primary 
AM services available in the interference area, which are 
hardly a "vest number.” 

7-- Lastly, WAIT's claim (Petition, p. 9) that WBAP 
does not treat tke population within the interference area 


as part of the station's "listening public” is completely 
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2/ 
erroneous, even if relevant. As shown by the attached affidavit 


of Mr. Roy Bacus, the WBAP General Meneger, Station WBAP is 


acutely eware of the fact that WBAP/WFAA are the only stations 


operating at night on the frequency 820 ke and during the night 


| 
hours when WBAP operates on that frequency, midnight to 6 aem., 


the station structures its programming on the basis of a national 
audience, which includes the interference area, and beyond. 
Thus, Guring those hours Station WBAP's overall progran fornat 


$s specifically designed "to serve the needs ana interests of 
late-night radio listeners throughout the country at large, 
including in particular, automobile and truck drivers @riving 
at night. .. and farmers and other persons rising for work 
before dawn." To cite two specific examples, Station WBAP's 


news programming between midnight and 6 em. is| devoted exclu- 


sively to national and international events and, does not include 
reports of local events, and the station's weather reports 
a@uring those hovrs similarly is devoted to national reports. 

| 


3B] Factors such as the extent of the WBAP audience measured by 
ARB in the interference erea (Petition, p. 7), Stetion WBAP'’s 
promotional efforts (Petition, po. 8-9), and the; station's rate 
structure (Petition, p. 10) are, obviously, completely irrelevent 
to the allocation questions presented by WAIT's nighttime pro- 
posal. Indeed, ft: sedi Jie even irrelevent to WAIT's 
own fornuletion of the question presented, i.e., whether WBAP 
considers the population within the interference erea to be part 
of its nighttime listening public. In any event, es shown by 
the atteched affidavit of Station WBAP'’s Generel Maneger, the 
jstation does in fact have a substantial listening audience in 
the interference aree. Thus in a recent contest conducted by 
the station, more than 1,550 entries were received from outside 
the State of Texas, with the largest number, 156, coming fron 
the State of Illinois. 
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WHEREFORE, the "Petition for Reconsideration of 


Memorandum Opinion & Order Released October 30, 1967", filed 


on November 29, 1967 by Redio Stetion WAIT, Chicago, Illinios, 


should be denied. 


Respectfully submitted, 
SCHARFELD, BECHHOEFER & BARON 


af 
/ / 
Zp, hcdete, Uh Wop 
Theodore Ba ron 
tty ; i XK 
MAL teh hw) Puss = 
Michael Finkelstein 


By 


‘Attorneys for 
Carter Publications, Inc. 


December 26, 1967 
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JULES COHEN & ASSOCIATES 
CONSULTING ELECTRONICS ENGINEERS 


WASHINGTON. D. ¢. 
4 : | 


ENGINEERING STATEMENT 

IN BEHALF OF CARTER PUBLICATIONS, INC., SUPPORTING A REPLY 

TO A PETITION BY RADIO STATION WAIT FOR RECONSIDERATION OF 
MEMORANDUM OPINION AND ORDER RELEASED OCTOBER 30, 1967 


| 
Jules Cohen, being first duly sworn, says that he 
is a partner in the firm of Jules Cohen & Associates. con- 
sulting electronics engineers, that he is a professional 
engineer registered in the District of Columbia and Common- 
wealth of Virginia; and that his qualifications ae an 
engineering expert are a matter of record with the Federal 
Communications Commissicn. The instant engineering state- 
ment was prepared in behalf of Carter Publications, Inc., 
licensee of radio station WBAP, Fort Worth, Texas, in support 
of a reply to a Petition by radio station WAIT for reconsider- 
ation of the Commission's Memorandum Opinion and Order 
released October 30, 1967, which returned as unacteptable an 
application by WAIT for unlimited operation on the frequency 
820 kHz. . | 
This engineering statement is concerned with the 
following matters treated explicitly or implicitly in the 
WAIT petition: (1) Extent of interference to WBAP/WFAA; 
(2) the availability of primary services within areas ex- 
pected to receive interference from WAIT; (3) the avail- 
“ability of secondary services within the area expected to 
receive interference from WAIT; and (4) the availability of 
FM services within the area expected to receive interference 


from WAIT. * 


Extent of Interference to WBAP/WFAA 
The WAIT pleading explicitly defines the zone of 
| 
interference to WFAA/WBAP from the proposed nighttime operation 
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JULES COHEN & ASSOCIATES 
CONSULTING ELECTRONICS ENGINEERS 
WASHINGTON. D. C. 


a 


Engineering Statement page 2 
Fort Worth, lexas 


of WAIT 2s an irregularly shaped crescent within the 0.5 mv/m, 
50% skywave contour of WFAA/WBAP. As a matter of fact, the 
interference zone would be substantially in excess of that 
shown. 
The Rules of the Federal Communications Commission 
provide that on the frequency 820 kHz, and on similar Class I-A 
channels reserved for exclusive use of one station during 
nighttime hours, protection from cochannel interference is pro- 
vided on the basis of the exclusivity of use. Stated otherwise, 
this means that at least as far as domestic operations are 
concerned, the nighttime operation is protected for cochannel 
interference everywhere within the country. The WAIT petition 
implies an understanding of that requiremenet by purporting to 
show secondaty services available beyond the WFAA/WBAP 0.5 mv/m, 
50% skywave contour, but no attempt has been made by WAIT, in 
either the application initally tendered or in this petition 
for recorsideration, to analyze the full extent of objection- 
able intezference to the WEAA/WBAP secondary service area. 
The special nature of secondary service must be com- 
' prehended in considerations of interference. Because of the 
variability of ‘the secondary service, a statistical approach 
is employed. This must be differentiated from the primary 
service which is considered to be continuously available. For 
"a channel such as 820 kHz on which the FCC has specified no 
“normally protected contour", a showing of interference only 
_ within the 0.5 mv/m, 50% skywave contour defines only part of 
the area affected. 
In the absence of objectionable interference from 
cochannel or adjacent channel stations, the usability of a 


signal is determined principally by its ratio to atmospheric 


noise. Even when the atmospheric noise level would preclude 
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JULES COHEN & ASSOCIATES 
CONSULTING ELECTRONICS ENGINEERS 
WASHINGTON, D. C. 


Mo a SS I, 
Engineering Statement | _ page 3 
one Worth, Texas 


| 
service for signal strength of less than 0.5 nv/m, secondary 
service does not stop at the 0.5 mv/m, 50% skywave contour. 
Signal strength of that level is available at greater distances 
but at time percentages of less than 50%. The northern part 

of .the United States, ‘the area which would be most affected 

by WAIT nighttime operation, enjoys particularly low atmospheric 
neise levels permitting useful service from signal strengths 
less ‘than 0.5 mv/m. Therefore, for a significant percentage 

of time, service is available from WFAA/WBAP well beyond the 

0.5 mv/m, 50% skywave contour. WAIT has defined only a small 
portion of the total area which would lose the availability of 


WFAA/WBAP service. | 


Primary Services Showing 
The WAIT petition purports to show the primary services 

available within the limited area which WAIT has defined as the 
zone of interference to WFAA/WBAP. Except for acknowledgment: 

of the use of Figure M3 for ground conductivities, no statement 
is made as to what contours are actually being represented. 
Presumably, those contours are “normally protected", but the 
showing is without meaning unless it is established that the 
contours are indeed "interference free". Consideration should 

be given not only to the possibility of interference from other 
radio stations, both domestic and foreign, but also to the 
_possibility of portions of these areas being in the "distortion 
‘zone" where a station's own skywave is of sufficient intensity 

to cause interference with groundwave reception) because of the 
phase difference between the skywave and the gtoundwave at the 


listener's receiver. 


Secondary Services Showing | 


- The treatment of secondary services given in the 


WAIT petition fails to consider properly the nature of 
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JULES COHEN & ASSOCIATES 
CONSULTING ELECTRONICS ENGINEERS 
WASHINGTON, D. C. 


Engioser 4 atement page 4 
Fort et ‘ 

secondary services. Because of the variability of the skywave 

service, a multiplicity of such services must be provided so 

that listeners in areas with few or no primary services may 


have a chvice of programs. To say that half the time seven 


setvices 2reé available is meaningful in a statistical sense, 


but the listener is not to be consoled by such statistics when, 
at a particul ime. he can find only one or two useful signals. 
In order t». t rural listener of service when he chooses 
to listen. the opp unity must be provided for a substantial 
mumber of sce ons te be freed from objectionable interference 
from other stations at all ‘ 
FM Services Showing 

The WAIT petition adopts a National Association of 
Broadcasters Map ptepared in March, 1966, showing predicted 
coverage to outermost $0 microvolt pert meter contours to 
“Gemonstrate” chat 99% of the area which WAIT defines as the 
area of interference to WFAA/WBAP has available FM service. 
In the absence | a showing that these FM services are inter- 
ference free, he conclusion is ill founded. In fact, the area 
between the one millivolt per meter and the 50 microvolt per 
meter contours! an FM station are not likely to be interference 
free. In hearing proceedings, the Federal Communicatiens Com- 
mission has specified thec the one millivolt per meter contour 
be shown for FM stations because the allocation plan provides 


for the matntenance of interference free service within that 


contour. , CY 
nh 
s/ Jules Cohen 


Subscribed and sworn to before me this 19th day of December, 


1967. mr 
My commission expires es, Wh 
cr — RE 


October 31, 1971 s/__Anne Mazo 


‘Notary ry Public, BDC 


THE STATE OF TEXAS ] 


COUNTY OF TARRANT j 
ROY BACUS, being first duly sworn, submits this statement 


in support of the Opposition of Carter Publications Incorporated, 


to the "Petition for Reconsideration of Memorandum Opinion and , 


Order released October 30, 1967" filed on Novenibex 29, 1967, by 


~ 


Radio Station WAIT, Chicago, Illinois. 


1. I am General Manager of Stations WBAP-Am-FM-TV and 


as such I am personally and thoroughly familiar with the program- 


ming operations of Radio Station WBAP. 

2. I have read the "Petition for Reconsideration of 
Memorandum Opinion and Order released October 30, 1967" filed by 
Radio Station WAIT seen it is stated (q9) that Station WBAP 
does not consider the population in the area in which nighttime 
operation of Station WAIT. would cause objectionable interference 


to be part of Station WBAP's listening public. that statement is 


false. - | 


3. Pursuant to its share-time arrangement with Station 
WFAA, Dallas, Station WBAP operates on the frequency 820 ae fron 
midnight to 6 a.m., daily. In selecting the programs to be broad- 
cast during those hours, Station WBAP has been aware that its 


programs can be received well beyond Fort Worth and the immediate 


surrounding area and Station WBAP has always considered the 
national and international characteristics of its audience. 
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Accordingly, during those hours Station WBAP broadcasts programs 
designed to serve the needs and interests of late-night radio 
listeners throughout the country at large, including, in particular 
automobile and truck drivers driving at night (who in many in- 
stances rely upon clear channel stations for constant radio re- 


ception) and farmers and other persons rising for work before 


4. For example, Station WBAP does not include local news 
in newscasts broadcast between midnight and 6 a.m. and devotes its 
newscasts during those hours to soperts on national and inter- 
national events. Similarly, the Station WBAP weather reports 
during the hours between midnight and 6 a.m. emphasize national 
weather conditions. In connection with the WBAP weather reports, 
it is significant that during Hurricane Beulah the Station WBAP 
professional meteorologist provided a continuing analysis for the 
Station's national audience which resulted in calls to the Station 
from throughout the country. 

5. Lastly, Station WBAP from time to time has conducted 
listener contests which, among other things, have provided the 


Station with some gauge of its audience outside the immediate 


Fort Worth area. One such contest, entitled the "Greatest 


179 


Distance from WBAP-820 Contest" was conducted from April 5 to ll, 
= | 

1965, and resulted in the Station receiving more than 1,550 

entries from outside the State of Texas. Significantly, the 


| 
largest number of entries, 156, came from the State of Illinois. 


Roy Bacus 
Subscribed and sworn to before me by the said ROY BACUS 


| 
on this 22nd day of December, 1967. 


Witte 2 


Notary Public, Tarrant County, Texas 


My Commission expires June 1, 1969. 


CERTIFICATE OF SERVICE 


I, Rita Cook, a secretary in the Law Firm of 
| 


Scharfeld, Bechhoefer & Baron, hereby certify that I have this 
| 
| 
26th day of December, 1967, mailed, U. S. postage prepaid, & 
copy of the foregoing OPPOSITION OF CARTER PUBLICATIONS, INC. 
TO PETITION FOR RECONSIDERATION to the following: 
Arthur Stambler, Esquire 
Law Offices of Arthur Stambler | 
1737 DeSales Street, N.W. 


Washington, D. C. 20036 
Counsel for Radio Station WAIT 
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Fly, Shuebruk, Blume & Gaguine 

30 Rockefeller Plaza 

New York, New York 10020 
Counsel for Midwest Radio-TV 


William J. Dempsey, Esquire 

Denpsey & Koplovitz 

938 Bowen Building 

Washington, D. C. 20005. . 
Counsel for A. H. Belo Corp. (WFAA) 


Russeitl Eagan, Esquire 
Kirkland, Bllis, Hodson, Chaffetz & Masters 
918 - 16th Street, N.W. 
Washington, D. C. 20006 
Counsel for Clear Chennel B/Cng. Service 


Ida Cok 


Rita Cook 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Application of 


Maurice Rosenfield, Lois P. 
Rosenfield, Howard A. Weiss, 
Robert G. Weiss, and Devoe, 
Shadur, Mikva, and Plotkin, 
A Co-Partnership d/b as 
WAIT RADIO 

Chicago, Ilinois 


File No. 


For Construction Permit 


To the Commission 


mee ee ees ee es wee ee 


OPPOSITION TO PETITION 
FOR RECONSIDERATION 
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Clear Channel Broadcasting Service (CCBS), by its attorneys, 
| 


hereby submits its Opposition to the Petition for Reconsideration of the 
: 


Memorandum Opinion and Order Released herein on October 30, 1967 
: 3 


filed by the above-captioned applicant (hereinafter WAIT) ion November 29, 1967. 


In support thereof, the following is shown; 
= 
| 
1. On March 7, 1967, Class IL station WAIT filed an 
| 
application for nighttime operation on 820 kc (a Class I-A Clear Channel) 


and in connection therein submitted along with a Request ioe Water of the 
numerous Commission rules which would be contravened by a grant of the 
requested authority anda Petition for Oral Presentation. | 
2. The WAIT application, waiver request pnd petition for 
an oral hearing were opposed by Carter Publications, Ine. (WBAP), 
| 
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A.H. Belo Corporation (WFAA), Midwest Radio-Television, Inc. (WCCO), 
and CCBS. WAIT filed a Reply to the Oppositions on June 20, 1967. By 

2 eae Opinion and Order released Rese 20, 1967 (WAIT Radio, 


1R 


2a 603 (1967)), the Commission denied WAIT's Request for Waiver 
and Petition for Oral Hearing and returned the application as unacceptable. 


WAIT now petitions the Commission to reconsider this decision. 


3. WAIT in its Petition for Reconsideration advances no new 
arguments, but merely repeats and embellishes those contained in its 


original pleadings. Essentially WAIT reargues that its Constitutional rights 


are infringed by the Commission's Rules granting Class I-A protection to 


182 


WFAA/WBAP. This argument has already been correctly rejected by the 
Commission. See WAIT Radio, 11 RR 2d at 606 & n.5. 

4. ‘The Commission has carefully considered the acts 
of the WAIT waiver request, the oppositions filed against it, and WAIT's 
reply, and has found that "since the applicant has not set forth reasons 
sufficient, if true, to justify waiver, there is no need for a hearing." 
Ibid. Although WAIT now alleges additional facts in an attempt to bolster 
the claims already made in its Request for Waiver and Reply to Oppositions, 

* 

it advances no new reasons for a waiver. <n for the reasons set 


forth in the Commission's Memorandum Opinion and Order and in the 


oppositions to the original Request for Waiver (all of which are hereby 


*/ Of course, these new facts need not even be considered by the 
Commission. See Rules §1.106(c) . ‘ 


CIS 


incorporated into this Opposition), WAIT's Petition for Reconsideration 


must be denied. 
Respectfully submitted, 


CLEAR CHANNEL BROADCASTING SERVICE 
[Subscription Omitted in Printing] 


* * * * 


[Certificate of Service Omitted in Printing] 
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Before the, 
‘FEDERAL COMMUNICATIONS COMMISSION Dep c Ob ts 
Washington, D. C. 20554 6 iss? 
. oFeigg or can 
. | nk k Sor 
In re Application of | 
Mahrice Rosenfield, Lois P. Rosenfield, 
Howard A. Weiss, Robert G. Weiss, and 
Devoe, Shadue, Mikva, and Elotkiny A 
Co-Partnership d/b as 
WAIT R RADIO 
Chicago, Illinois 


: 
File No. (unassigned) 


. 
.- 7 


For Construction Permit 


To the Commission: 


OPPOSITION TO PETITION FOR RECONSIDERATION 


\- 
Comes now A. H. Belo Corporation, licensee of Station WFAA, 
ne ae ame arene aaa 


820 kc., Dallas, Texas, and opposes the WAIT RADIO Petition for Recon- 
sideration of the Memorandum Opinion and Order of October 30, 1967, in 
the above-entitled matter on the ground that it is solely repetitious and 
‘raises no matters that have not been considered and disposed of by the 
Commission in that opinion and order. : 

Respectfully submitted, 

A. H. BELO CORPORATION (WFAA) 

By: Dempsey and Koplovitz 

Its Attorneys 


938 Bowen Building 
Washington, D. a see 


December 26, 1967 
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[Caption Omitted in Printing] 


MEMORANDUM OPINION AND ORDER 
Adopted: January 24, 1968 Released: January 31, 1968 


By the Commission: Commissioner Lee absent. 

1. The Commission has before it for consideration a Petition for Recon- 
sideration filed by the above-captioned party (WAIT) on November 29, 1967, 
directed against the Commission's action of October 25, 1967, Memorandum 
Opinion and Order, 10 FCC 2d 481, 11 RR 2d 603, released October 30, 1967, 
denying the petitioner's request for waiver and oral presentation on its appli- 
cation for extension of its hours of operation; also oppositions filed by Car- 
ter Publications, Inc., licensee of Station WBAP, Fort Worth, Texas; A. H. 
Belo Corporation, licensee of Station WFAA, Dallas, Texas, and Clear Chan- 
nel Broadcasting Service, respectively. 

2. As stated in the above-referenced Memorandum Opinion and Order, 
the Class I-A stations on channels reserved for the exclusive use of one sta- 
tion during nighttime hours (including 820kc) are protected from co-channel 
interference (Section 73.182(v)); also that the facilities requested by petitioner 
would not provide any primary service to "white areas", would cause inter- 


ference to a large area and population within the WFAA/WBAP 0.5 mv/m- 


50% skywave contour, and would fail to serve 30.7 percent of the population 


and 80.5 percent of the area within its proposed normally protected contour, 
and that the proposed operation would thus be in violation of Sections 73.24, 
73.24(b)(3), 73.25, and 73.182 of the Commission's Rules. We also found 
that WAIT had not attacked the Commission's Clear Channel policy or urged 
revision of these rules, and that it had not provided sufficient basis for waiv- 
ing the rules governing the allocation of broadcast facilities or for a hearing 


in the matter. 
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3. The petition for reconsideration provides additional details and engi- 


| 
neering data concerning indicated interference effects and projected broad- 


cast service of the proposal, other radio services in the interference area, 
and information concerning the WBAP/WFAA programming and listening 
audience, all relating to petitioner's original arguments for waiver and ac- 
ceptance of its application on which we have already ruled! As pointed out in 
the opposition comments, WAIT has advanced no new reasons for a waiver, 


nor any matters that have not been considered and disposed of in our former 


Memorandum Opinion and Order herein. ! 


Accordingly, IT IS ORDERED, That the position of WAIT Radio IS DE- 
NIED. 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Wapl: 
Secretary 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


MAURICE ROSENFIELD, LOIS F, ROSENFIELD, 
HOWARD A. WEISS, ROBERT G. WEISS and 
DEVOE, SHADUR, MIKVA & PLOTKIN, a 
co-partnership d/b/a WAIT RADIO, 

Appellant 


v. No. 21,689 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


CLEAR CHANNEL BROADCASTING SERVICES 
CARTER PUBLICATIONS, INC. 
A. H. BELO CORPORATION, 

Intervenors 


PREHEARING STIPULATION 


The undersigned, by their counsel, stipulate and agree as follows: 

I. In the opinon of appellant, the following issues are presented in the 
above-entitied case: 

1, Whether the Commission's refusal to permit appellant to file its ap- 
plication for a construction permit and denial of its request for waiver was, 
under the circumstances of this case, arbitrary, contrary to the public inter- 
est, convenience and necessity, and in violation of the Communications Act. 

2. Whether the Commission's denial without hearing of appellant's ap- 
plication and request for waiver was violative of Section 309 (47 U.S.C. § 309) 
and other provisions of the Communications Act. 

3. Whether the Commission's refusal to waive the "clear channel" rules, 
notwithstanding that their rationale was inapplicable, resulted in an "over- 


breadth" being extended to those rules in violation of the Communications 


Act and the First and Fifth Amendments to the United States Constitution. 


4, Whether the Commission may lawfully, under the Act or the Constitu- 
tion, apply its rules so as to deny additional radio service to a large popula- 


tion where the grant of such additional service will not result in the loss or 


| 
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diminution of radio service to any other group of pecple. | 


5. Whether the Commission's rejection of appellant's application and 
Genial of its request for waiver, thereby requiring appellant to continue to 
operate in the Chicago market at a competitive disadvantage to other stations 
which are permitted to operate on 2 full time basis, without any resulting 
benefit to any other part of the radio audience in the United States, was in 


violation of the Constitution. 


Ii. The Commission and the intervenors do not agree with the issues as 
| 
. | 


set forth by appellant, and they believe that the question presented is: 
Whether the Commission's dismissal of WAIT's application and denial 
of its request for waiver of Sections 73.21, 73.24, 73.25 and 73.182 of the 
Commission's engineering regulations, without hearing, $35 arbitrary, con- 
trary to the public interest, and in violation of the Communications Act and 


the Constitution of the United States. | 


III. The counsel for the parties further stipulate and agree that the Joint 
Appendix will be filed ten (10) days after filing of the reply brief and, if no 
reply brief is filed, fifteen (15) days after the filing of Appellee's brief, 
References to the record appearing in the briefs of the parties will be to the 
page numbers of the record as certified to the Court. In the printing of the 
Joint Appendix there will be set forth, in addition to the consecutive number- 
ing of the Joint Appendix, the original record page numbers in bold type and 
indented in a manner which will render it convenient for the Court to locate 


the pages referred to in the brief. 
. Respectfully submitted, 
/s/ Robert M. Lichtman 
Counsel for Appellant 
| 


/s/ John H. Conlin. 
Counsel for Appellee 


/s/ R. Russell Eagan 
Counsel for Intervenor Clear 
Channel Broadcasting Service 


In the 


United States Court of Appeals 


For tHe District or CotumsB1a Crecorr. 


No. 21,689 


WAIT RADIO, a co-partnership, 
Appellant, 


08. Appeal from the Federal 
Communications 


FEDERAL COMMUNICATIONS Commission: 


COMMISSION, 
Appellee, 
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STATEMENT OF THE ISSUES. 


1. Whether, under the inhibition of the First Amend- 
ment, the FCC acted unconstitutionally in totally silencing 
a station at night to avoid interference with another station 
when a partial silencing would fully achieve the same 
objective. 

2. Whether, given the mandate to the FCC under the 
Federal Communications Act to maximize the efficient use 
of communications resources, such a waste of a scarce 
communications resource is not also a violation of the 
Federal Communications Act. 


This case has nor previoesly been before 


ahs Court. 


STATEMENT OF THE CASE. 


Preliminary Statement. 


Appellant, an AM Chicago radio station with the call 
letters of WAIT, is licensed to operate on 820 ke. with 5,000 
watt power, and over the years has been one of the most 
popular radio stations in Chicago. WAIT is an inde- 
pendent, locally owned station—one of the very few such 
stations in Chicago. WAIT’s program content features 
quality music, and also includes discussion and public 
affairs programs designed to appeal to an adult audience. 
The application represented that WAIT is the only AM 
station in Chicago emphasizing quality music as its dom- 
inant entertainment concept. These facts were set forth 
in the application under review here, and were not chal- 
lenged below. 


The major intervenors are two Texas stations, WFAA in 
Dallas and WBAP in Fort Worth, which share the 820 ke. 
The Texas stations are network affiliates Their pro- 
gramming emphasizes local sports, including minor league 
baseball, and accounts of college and high school games; 
popular and contemporary music; news of the Dallas- 


Fort Worth area; and li pro mming designed for their 
local audience PERLE oe + i i ). 


Under Federal Communications Commission Rules? 
WAIT is required to leave the air at sunset and to remain 


1. While one operates on 820 ke. (a National Broadcast- 
ing Co. network affiliate), the other operates on 570 ke. (an 
American Broadeasting Co. network affiliate), and vice 
versa, and thus both are full-time stations. 


2. 47 C. F. RB. §§ 73.25; 73.182(a) (1) (i); and 73.182(w) 
(1968). 
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off until sunrise.*? The Commission’s purpose in so silencing 
WAIT at night has been to permit the skywave generated 
by the Texas stations, sharing time on the same channel, 
to be heard without interference in remote areas of the 
country, such as the mountain ranges of Wyoming, which 
are too sparsely populated to have local radio services of 
their own—‘‘white areas,’’ in the terminology of the in- 
dustry.* 

On March 7, 1967, WAIT filed an application with the 
Commission requesting a waiver of rules—to permit it 
to construct a multi-tower directional antenna system on 
a new site for nighttime operation, to increase its power 
to 10,000 watts, and to operate full-time on 820 ke. The 
application was based on a careful engineering study— 
unchallenged in the Commission’s subsequent decision 
—which showed that nighttime broadcasting on the 820 ke. 


channel by WAIT would not interfere we fs Lk 
stats ons,’ jes 9 the white areas — 
LI These new facil- 


ities would enable WAIT to furnish a superb service to the 
Chicago area at night in addition to the current service 
of WAIT during the daylight hours, without in any way 
impairing the Commission’s objective of providing an 
interference-free skywave from Texas on the same channel 
to the remote areas within the Texas stations’ service 


contour. The estimated cost of the new facilities,proposed 
by WAIT is approximately $600,000 (ppd Seer 
TE-p-+). 


3. Since sunrise and sunset vary throughout the year, 
sign-on and sign-off times for WAIT similarly vary, with 
resulting irritation to the listening audience of the station. 

4. In the Matter of Clear Channel Broadcasting im the 
Standard Broadcast Band, 31 F. C. C. 565 (1961). This 
order was reaffirmed in Matter of Clear Channel Broad- 
casting in the Standard Broadcast Band, Docket No. 6741, 
24 P & F Radio Reg. 1595 (1962). 
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The Commission disposed of the matter summarily in 
a memorandum opinion and order which rejected WAIT’s 
application as unacceptable for filing (FCC 67-1174, Oct. 
30, 1967, . A petition for reconsideration wa: sap0 
denied out of hand (FCC 68-83, Jan. 30, 1968, R380 
Significantly, the Commission did not impeach or chal- 
lenge WAIT’s engineering data, apparently treating it as 
irrelevant. Indeed, the Commission avoided any analysis 
of the issues, resting on the conclusion that WAIT’s 
proposal would constitute a technical infraction of the 
rules but ignoring WAIT’s request for a waiver of the 
rules as not furthering the clear channel policy in this case. 

Moreover, the Commission dismissed WAIT’s constitu- 
tional grievances under the First Amendment against the 
complex of FCC rules which precluded co-existence on the 
820 ke, channel, asserting that such grievances were friv- 
olous; the Commission appeared to rely on National Broad- 
casting Co., Inc. v. United States, 319 U. S. 190 (1943) as 
giving its rules an immunity from First Amendment 
serutiny, an immunity which it said was ‘‘too well estab- 
lished fo merit further diseussion’’ (FCC 67-1174, Oct. 30, 
1967, ‘P- . 5). The Commission appeared to respond 
to appellant’s argument that these rules were unconstitu- 
tional or in violation of the Federal Communications Act 
as applied to appellant in this case, and therefore should be 
waived, with the curious non-response that the proposed 
co-existence violated such rules. Finally, the Commission 
rejected the request for an opportunity to present the 
matter orally before the full Commission. 


From this decision and order, WAIT appeals to this 
Court. 


Factual Background. 


Appellant submits that the legal issues presented by 
this appeal are simple. Although there were some factual 
disputes in the papers submitted below, appellant’s basic 
proposition—that its proposed nighttime broadcasts would 
not interfere with the Texas stations’ service to white 
areas—is not challenged in the Commission’s decision. 
Indeed, the Commission held no hearing and made no find- 
ings of any contested facts, adverse to appellant or other- 
wise. It appeared to accept appellant’s contentions as 
true arguendo, but nevertheless denied appellant’s request 
for waiver of the rules and returned its application as 
unacceptable for filing. ‘‘Whether or not this is the case,’’ 
the Commission said with respect to appellant’s basic con- 
tentions, ‘‘it is not a sufficient basis for waiving the Com- 
mission’s rules governing the allocation of broadcast facil- 
ities.”? It is on this basis that the Commission’s action 
must be reviewed. 


It may be helpful to sketch briefly a few points about 
the nature of broadcasting, points which are well known 
in the industry: 


A standard non-directional radio transmitter will usually 
radiate equally in all directions from the transmitter, and 
thus will serve a circular area. 


The basic radio wave utilized in broadcasting follows the 
contours of the earth’s surface and is known as the 
‘“groundwave.’’ For present purposes, there are two essen- 
tial points about the groundwave: first, it provides a 
steady, stable, non-fading signal; second, it is limited as to 
the distance it can reach. It involves essentially a local 
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broadcasting operation. The power of stations generally 
ranges from 1,000 to 50,000 watts, and the reach of the 
station varies with its power. By and large, all power does 
is add distance to the groundwave; thus the radius will vary 
roughly from 60 miles for a 1,000 watt transmitter to 160 
miles for a 50,000 watt transmitter. 


There is another type of radio wave which has dis- 
tinctive characteristics very different from those of the 
groundwave. It does not follow the curvature of the earth 
but radiates upward into the atmosphere. In the daytime, 
because of the sun, it is absorbed by the atmosphere; but at 
night it is reflected off layers high in the atmosphere in 
mirror-like fashion and bounces back to the earth’s surfaces 
over great distances away from the original source of the 
transmission. It is called the ‘‘skywave,’’ and for our 
purposes there are three points to emphasize about it: 
First, no additional or special equipment is used to trans- 
mit a skywave; it is generated simultaneously with the gen- 
eration of the groundwave and in a sense is a by-product 
of it. Second, it is capable of reaching relatively great 
distances. Third, it is by nature an erratic and uncertain 
signal which always fades in and out and becomes distorted 
or unintelligible. In the idiom of broadcasting, ground- 
waves are referred to as the primary service and skywaves 
as the secondary service. 


Years ago, the Commission confronted the problem of 
supplying radio services to the sparsely populated moun- 
tain and desert areas of the country. There is no way of 
accomplishing this by groundwave without government 
owned or subsidized radio because the population of these 
areas cannot support local stations. The Commission, 


5, A network consists of a group of stations linked 
together by wire furnished by the AT&T system, but each 
outlet separately transmits locally. Network linkage of one 
station to another does not involve or utilize in any way 
the skywave phenomenon described below. 
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therefore, decided upon a strategy of exploiting the sky- 
wave or ‘‘secondary”’ service to solve the problem, because 
the skywave could travel the necessary distances. There 
was no way that the Commission could cure the intrinsically 
erratic and fading quality of the skywave signal because 
these are its inherent weaknesses as a result of radio 
physics. However, the Commission could rid the skywave 
of interference from other stations by silencing them at 
night, thus maximizing the utility of certain skywaves. 
This involved a deliberate policy choice to sacrifice the 
groundwave of the silenced stations at night (and thereby 
sacrifice an additional primary service to populated areas) 
in order to minimize skywave interference for the stations 
not silenced at night and thereby add skywave service to 
underpopulated regions. In brief, the policy was one of 
providing an ‘‘inadvertent public service’’ to the remote 
regions from stations whose ‘‘contribution’’ was that they 
were allowed to broadcast a skywave at night protected 
from interference. Because the Commission’s action 
served to clear certain channels of potentially interfering 
broadeasts at night, these designated frequencies became 
known as ‘‘clear channels’’; and this general policy of 

6. Curiously, the FCC has never imposed any special 
or fiduciary obligation on the clear channel stations to serve 
the white areas reached by their skywaves although the 
white areas are far distant from the transmitting stations 
and presumably have different needs and interests. There 
is no requirement of any special programming during the 
clearance hours tailored to the needs or interests of the 
skywave audiences. Indeed, the Commission appears to 
require the clear channel stations, like all other stations, 
to serve the specific needs and interests of their respective 
local areas. Thus the public service via skywave is inad- 
vertent in the sense that programming designed for the 
local areas, whatever it is, flows via skywave to the white 
areas. If reports on traffic congestion on highways in Chi- 
cago or Dallas, etc., or a minor league baseball game is 
being broadcast locally, that is what goes to the white areas 
as well. 
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exploiting skywaves became known as the ‘‘clear channel 
policy”. The policy is expressed in Matter of Clear Chan- 
nel Broadcasting in the Standard Broadcast Band, 31 FCC 
565 (1961). The areas which had no local groundwave serv- 
ice and were served only by skywaves at night became 
known as ‘‘white areas.’? The Commission has never ex- 
pressed any reason for silencing at night stations on the 
clear channel frequencies other than to permit the skywave 
service to flow interference-free to the white areas. 


It should be emphasized that the selection of stations as 
clear channels—that is, the stations to perform the inad- 
vertent ‘‘public service’’ of providing skywaves to white 
areas—has been essentially a random matter determined 
largely by priority in time in getting licensed on a given 
frequency. Any one of a number of stations would have 
served as well had they been allowed to operate at night 
and had other stations been silenced to protect their sky- 
waves.” The purpose of the clear channel policy thus has 
not been to create a few strong and paramount facilities on 
certain prime radio frequencies as entities desirable in and 
of themselves, nor has the purpose been to discipline the 
industry by silencing some stations at night. The purpose, 
as stated by the Commission, is simply to insure unim- 
paired skywave service to white areas. 


Since the quality of a radio signal varies with the 
distance it travels, the industry and the Commission have 
devised measures of signal strength. The basic measure 
is the millivolt per meter (mv/m), a notion somewhat ana- 
logous to the concept of voltage used in connection with 
storage batteries and everyday electrical appliances. For 


7. One can only wonder whether the public interest 
would not better be served if the clearance of the channel 
and the concomitant privilege of communicating to white 
areas were rotated periodically among all stations, on 
analogy to Robert’s Rules of Order. 


9 


example, the Commission will not license a city station 
unless it can furnish a signal strength of 25.0 mv/m to 
the principal business district and 5.0 mv/m to city resi- 
dential areas. In the case of skywaves, the measure is 
combined with a percentage figure for the stability of 
the signal, one of whose properties is fading out and easy 
distortion. By engineering convention, the outer limit of 
a useable signal is one with an intensity of 3 millivolt per 
meter received 50% of the time. This measure is nor- 
mally written as ‘(0.5 mv/m 50%.”’ The 50% means here, 
for example, that with a signal of this quality if a joke is 
being told in the broadcast, the listener has a fifty-fifty 
chance of missing the punch line because of the fading out 
or distortion of the signal. It is customary to speak of 
the 0.5 mv/m 50% nighttime skywave contour of a given 
station, meaning the point beyond which the station’s sky- 
wave no longer produces a signal of any broadcast value. 


While the normal broadcast pattern of a typical 
non-directional station is circular (or shaped like a 
whole pie) radiating out from the transmitter at the 
center, this can be altered by changes in antenna de- 
sign. The use of directionalized antenna from multiple 
towers can reduce the whole pie into single slices or wedges 
virtually in any direction desired. It serves to concentrate 
the full radio transmission into a more sharply focused 
area and to reduce appreciably the chances of interference 
with the transmission patterns of other stations, e.g., if 
two adjoining circular radiation patterns would overlap 
thus producing interference, this interference can be elimi- 
nated if one pattern is reduced from a whole circle to an 
are or segment. 


This is the type of antenna that appellant proposed to 
build. In a map submitted to the Commission (and repro- 
duced infra), it was demonstrated that although the nor- 
mal circumference of WAIT’s nighttime broadcasts on 820 
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ke. would cover the white areas within the 0.5 mv/m con- 
tour of the Texas stations, the directional antenna would 
restrict the broadcast range to a wedge that does not in- 
clude any such white area. Thus, it was shown, although 
WAIT’s proposed nighttime broadcast would interfere 
with some of the Texas stations’ skywave signal, thereby 
technically violating Commission rules, the interference 
would not occur in any of the white areas which the Com- 
mission’s rules were designed to protect. Accordingly, 
appellant sought an appropriate waiver of the rules, as 
permitted by Commission procedure where circumstances 
warrant. 


Although the Commission did not reject appellant’s con- 
tentions, it nevertheless refused to waive its rules. This, 
we submit, was an erroneous decision that must be re- 
versed. 


ARGUMENT. 


I. 


THE ORDER SHOULD BE REVERSED BECAUSE IT 
VIOLATES THE FIRST AMENDMENT. 


A. In Matters of First Amendment Concern, Regulation, 
However Well Motivated, Must Hit Its Target With 
Precision. Overbreadth Violates the Constitution. 


In recent years, the Supreme Court has refined and given 
eloquent expression to the principle that, in matters of 
communications, the First Amendment requires that regu- 
lation, if permissible at all, must achieve its goals with the 
highest degree of economy and precision. If a less drastic 
alternative exists for reaching the governmental objective, 


the First Amendment requires that the government use it. 
It is this aspect of contemporary First Amendment doc- 
trine that has the greatest relevance for the instant case. 

In NV. A. A.C. P. v. Button, 371 U.S. 415, 433, 438 (1963), 
the Court put the point this way: 


‘¢Because First Amendment freedoms need breathing 
space to survive, government may regulate in the area 
only with narrow specificity. 

* * * * * 
‘“‘Broad prophylactic rules in the area of free expres- 
sion are suspect ... Precision of regulation must be 
the touchstone in an area so closely touching our most 
precious freedoms.’’ (Emphasis added.) 


See also Talley v. California, 362 U.S. 60 (1960) ; Aptheker 
v. Secretary of State, 378 U.S. 500 (1964); Elfbrandt v. 
Russell, 384 U.S. 11 (1966); Keyishian v. Board of Re- 
gents, 385 U.S. 589 (1967). 
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For present purposes, this principle of constitutional 
economy finds its most powerful expression in the decisions 
of Schneider v. New Jersey, 308 U.S. 147 (1939) and 
Shelton v. Tucker, 364 U.S. 479 (1960). 


In Schneider, the issue was the validity of a municipal 
ordinance which flatly prohibited the distribution of leaf- 
lets. The ordinance was defended on the grounds that its 
objective was to prevent littering the streets. The Supreme 
Court, speaking through Mr. Justice Roberts, while recog- 
nizing as legitimate and proper the objective of preventing 
littering, found the ordinance unconstitutional because the 
city could have used less drastic means to prevent littering. 
The Court stated (308 U.S. at 162): 

‘‘We are of opinion that the purpose to keep the streets 
clean and of good appearance is insufficient to justify 
an ordinance which prohibits a person rightfully on a 
public street from handing literature to one willing to 
receive it. Any burden imposed upon the city authori- 
ties in cleaning and caring for the streets as an indirect 
consequence of such distribution results from the con- 
stitutional protection of the freedom of speech and 
press. This constitutional protection does not deprive 
a city of all power to prevent street littering. There 
are obvious methods of preventing littering. Amongst 
these is the punishment of those who actually throw 
papers on the streets.”’ 


Shelton v. Tucker turned on the validity of an Arkansas 
statute compelling every public school teacher, as a condi- 
tion of employment, to file an annual affidavit listing every 
organization to which he had belonged or regularly con- 
tributed in the preceding five years. The Court, although 
recognizing the legitimacy of the State’s interest in the 
organization commitments of its teachers, struck down the 
statute because of its overbreadth. In so doing, Justice 
Stewart gave vivid expression to the basic principle in- 
volved (364 U. S. at 487-88): 
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“<The question to be decided here is not whether the 
State of Arkansas can ask certain of its teachers about 
all their organizational relationships. It is not whether 
the State can ask all of its teachers about certain of 
their associational ties. It is not whether teachers can 
be asked how many organizations they belong to, or 
how much time they spend in organizational activity. 
The question is whether the State can ask every one of 
its teachers to disclose every single organization with 
which he has been associated over a five-year period. 
The scope of the inquiry required by Act 10 is com- 
pletely unlimited. The statute requires a teacher to 
reveal the church to which he belongs, or to which he 
has given financial support. It requires him to disclose 
his political party, and every political organization to 
which he may have contributed over a five-year period. 
It requires him to list, without number, every conceiv- 
able kind of associational tie—social, professional, 
political, avocational, or religious. Many such rela- 
tionships could have no possible bearing upon the 
teacher’s occupational competence or fitness. 

“In a series of decisions this Court has held that, 
even though the governmental purpose be legitimate 
and substantial, that purpose cannot be pursued by 
means that broadly stifle fundamental personal liber- 
ties when the end can be more narrowly achieved. The 
breadth of legislative abridgment must be viewed in 
the light of less drastic means for achieving the same 
basic purpose.’’ (Emphasis added.) 


What emerges then is a powerful principle. It is not 
enough that the end be attractive and legitimate; it is also 
required that the means not be wasteful of First Amend- 
ment values. In Schneider the objective of preventing lit- 
tering was recognized by the Court as worthwhile. Yet the 
regulation in pursuit of that objective was held unconsti- 
tutional. In Shelton the objective of appraising teacher 
competence was again recognized by the Court as worth- 
while, yet the regulation in pursuit of that objective was 
held unconstitutional. In both cases the vice was that an 
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alternative means of achieving the goal was available and 
would not have entailed ‘‘First Amendment expense”’ by 
preventing the distribution of leaflets in Schneider or in- 
vading teacher privacy in Shelton. In these matters, pre- 
cision in regulation is the touchstone of validity. 


B. The Commission’s Refusal to Permit Appellant to 
Operate at Night With a Directional Antenna Is Reg- 
ulation in Excess of Its Objective. It Is Therefore 
a Violation of the First Amendment. 


It remains simply to apply the foregoing constiutional 
principles to the precise facts of this case. For this pur- 
pose it will prove helpful in order to summarize the engi- 


neering data to refer tg the engineering map used in our 
application (Applioatn> Soepinit tay The map is 
reprinted in this brief on the page opposite and shows the 
electronics outcome if WAIT were to be permitted, as 


requested, to broadcast at night with a directional antenna 
system. 


The map dramatizes two key and closely related facts, 
neither of which is contradicted by any Commission finding. 


First, with WAIT’s proposed new directionalization 
facilities, co-existence on the 820 ke. channel is completely 
feasible with literally no interference from WAIT to the 


8. The map (without the interference crescent) is a 
reproduction of one published by the Clear Channel Broad- 
casting Service (CCBS), a trade association composed of 
most of the non-network-owned clear channel stations and 
created to promote their interests. The map has been filed 
by CCBS with the Commission in Docket No. 6741 and 
publicly distributed by that association. It is obviously 
designed by CCBS to make the most generous showing 
possible of white areas. 

The crescent has been super-imposed on CCBS’s map 
on the basis of engineering data furnished and verified as 
part of WAIT’s application to the Commission. 
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skywave from the Texas stations in any white area what- 
ever within their 0.5 mv/m 50% skywave contour.° 


Second, under such co-existence conditions, the skywaves 
emitted both from Chicago and Texas would continue to 
be reflected from the earth’s atmosphere back to the sur- 
face over large distances as is always the case with 
skywaves. But the WAIT directionalization system could 
completely control and completely confine the interference 
of the reflections produced by WAIT within such contour 
to a specific crescent-shaped area whose dimensions and 
boundaries are exactly measurable and shown on the map. 
All points within this specific crescent, as the shading on 
the map indicates, have available to them at least one local 
groundwave and the vast majority of points in this area 
—90% or more—have available two or more groundwaves. 


It is not within the Commission’s clear channel policy 
or objectives to provide skywave service to areas served 
by local groundwaves. And for good reason. No listener 
would prefer an erratic secondary signal, fading in and 
out, from a remote source to the stable and steady signal 
of a local station. Indeed a survey of the listening audience 
in the crescent area offered by WAIT to the Commission as 
part of its petition for reconsideration showed that an 
audience for the Texas statigns in the crescent area was 
non-existent (Pettitt Souksi i tbit—5). 


In contrasting local groundwave service and skywave 
service, the Commission’s Chairman once reported to 
Congress: 


each ee 

9. A speck of what appears to be white area within the 
erescent in southwestern Indiana is there erroneously. The 
area so shown is in fact served by groundwave from 
WHAS, a 50,000 watt station in Louisville, Kentucky, 
operating on 840 ke. This is demonstrated in Figure 9 of 
the engineering statement, Section V-A of WAIT’s applica- 
tion to the Commission(/ Q_ 7 3) E 
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“‘Moreover, the service which would be rendered by 
these stations would be local in character, able to 
provide the local news and weather, public issues, and 
other material of special interest to the people of the 
service area. As has been brought out in earlier ses- 
sions, 1-A stations, while likely in many instances 
presenting programming of high quality and interest, 
simply cannot fill the needs of their vast skywave serv- 
ice areas for broadcast material of local significance. 
This fact, I believe, operates along with the technical 
limitations of skywave service to cut down the extent 
to which listeners at far distant points rely on Class I 
stations.’’ (Testimony before Subcommittee on Com- 
munications and Power, Committee on Interstate and 
Foreign Commerce in HR 8710, etc., 87th Cong., 2d 
Sess 14 (1962).) 


It follows that the Commission’s action in wholly silencing 
WAIT at night amounts to regulation far in excess of 
anything required to achieve its objectives. Partial silencing 
through the use of directionalized antenna system which 
silences WAIT only in protected white areas would accom- 
plish the full policy objective just as effectively and with- 
out wasting an important communication resource in 
Chicago. The Commission’s choice of total silencing rather 
than a partial silencing in white areas alone is precisely 
the kind of gratuitous overbreadth in the regulation of 
communication resources which, the Supreme Court has 
held, is prohibited by the First Amendment. 


C. The Commission’s Reliance on NBC v. United States 
as Providing a Screen From First Amendment Scrutiny 
Is Misplaced. 


The Commission did not address itself to the foregoing 
constitutional issue. Instead, it disposed of appellant’s 
arguments with a single footnote sentence: 


‘The Commission’s authority in this area is too 
well established to merit further discussion. See NBC 


v. U. S., 319 U. S. 190 (1943).” (R243 7.5). 
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But that case does not bear on the issues raised here, unless 
the Commission takes the position that NBC v. U.S., supra, 
grants it a total immunity from the First Amendment. 
This, however, is a flatly erroneous reading of the NBC 
case, There is therefore some point in pausing for a brief 
look at what the NBC case actually stands for. 

The NBC case is most readily placed in perspective by 
laying it along side The Associated Press v. U. S., 326 U.S. 
1 (1945), which arose two years later. In the two cases 
the newspaper industry and the broadcasting networks 
respectively argued extreme positions asking for blanket 
immunity under the First Amendment from regulation of 
anti-competitive practices—in the one case the anti-trust 
laws, in the other case the chain broadcasting regulations— 
on the blunt grounds that they were engaged in the busi- 
ness of communicating. In both cases these extreme claims 
of immunity were rejected by the Court. It would be 
absurd to treat the decision in The Associated Press case 
applying the anti-trust laws to newspapers as having re- 
moved newspapers altogether from protection of the First 
Amendment. And no one has so read it. Yet the FCC 
seems to have achieved exactly this reading of the NBC 
decision, converting a denial of 100% immunity under the 
First Amendment for the industry into a claim of 100% 
immunity from the First Amendment for the regulatory 
agency. For further illustrations of the principle the Com- 
mission is here failing to understand, see Prince v. Massa- 
chusetts, 321 U. S. 158 (1944), (child labor laws apply to 
Jehovah Witnesses) ; Associated Press v. N. L. R. B., 301 
U. S. 103 (1937), (National Labor Relations Act applies 
to press). But compare Grosjean v. American Press Com- 
pany, 297 U. S. 233 (1936), (discriminatory tax on urban 
newspapers violates First Amendment as ‘‘tax on knowl- 
edge’’). 

The FCC appears to have arrived at its position by 
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focusing on a few sentences taken out of context from 
Justice Frankfurter’s lengthy opinion in the NBC case. 
The sentences, it should be noted, come at the very end of 
a 35-page opinion which had been extensively devoted to 
other questions and which had already disposed of the case 
on other grounds. The sentences read as follows: 
‘sWe come, finally, to an appeal to the First Amend- 
ment. The Regulations even if valid in all other 
respects must fail because they abridge, say the ap- 
pellants, their right of free speech. If that be so, 
it would follow that every person whose application 
for a license to operate a station is denied by the Com- 
mission is thereby denied his constitutional right of 
free speech. Freedom of utterance is abridged to many 
who wish to use the limited facilities of radio. Unlike 
other modes of expression, radio inherently is not 
available to all. That is its unique characteristic and 
that is why, unlike other modes of expression, it is 
subject to governmental regulation.’’ (319 U.S. at 226.) 


When the quotation is put back into context however the 
remainder of the paragraph makes it clear that Justice 
Frankfurter is not eliminating First Amendment consider- 
ations from broadeasting, but is simply saying that certain 
criteria for licensing are permissible and certain are not. 


“‘But Congress did not authorize the Commission to 
choose among applicants upon the basis of their poli- 
tical, economic or social views or upon any other 
capricious basis. If it did, or if the Commission by 
these regulations proposed a choice among applicants 
upon some such basis, the issue before us would be 
wholly different.’’ (319 U. S. at 226.) 


For further commentary on the narrowness of the NBC 
holding, see Robinson, The FCC and The First Amendment: 
Observations on Forty Years of Radio and Television Regu- 
lation, 52 Minn. L. Rev. 67, 86-92 (1967) ; Kalven, Broad- 
casting, Public Policy and The First Amendment, 10 Journ. 
Law. & Econ. 15, 41-45 (1967). 
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In U. S. v. Paramount Pictures, Inc., 334 U. S. 131, 166 
(1948), the Supreme Court observed: 
“We have no doubt that moving pictures, like news- 
papers and radio, are included in the press whose free- 
dom is guaranteed by the First Amendment.’’ 


And in Superior Films v. Department of Education, 346 
U. S. 587, 589 (1954), Justice Douglas concurring stated: 


‘Motion pictures are of course a different medium of 
expression than the public speech, the radio, the stage, 
the novel, or the magazine. But the First Amendment 
draws no distinction between the various methods of 
communicating ideas.”’ 

Moreover, in a group of other cases, First Amendment 
challenges have been raised; while they have not carried 
on the merits, the courts have never indicated that the 
First Amendment has no relevance. See Idaho Microwave, 
Inc. v. FCC, 122 App. D. C. 253, 352 F. 2d 729 (1965); 
Carter Mountain Transmission Corporation v. FCC, 116 
App. D. C. 93, 321 F. 2d 359 (1963), cert. denied, 375 U. S. 
951 (1963).?° 

Finally, if there were any doubt about the Commission 
not having a blanket immunity from the First Amendment, 
this doubt is removed by reference to the statute itself. 
Section 326 of the Federal Communications Act provides: 

‘‘Nothing in this chapter shall be understood or con- 


strued to give the Commission the power of censorship 
over the radio communications or signals transmitted 


Bo oe SA RE SS 

10. An issue involving the application of the First 
Amendment to broadcasting regulation is now pending 
before the Supreme Court in Red Lion Broadcasting Com- 
pany v. FCC, 381 F. 2d 908 (C. A. D. C. 1967), cert. granted 
389 U. S. 968 (1968). The Court has deferred argument 
in the Red Lion case (390 U. 8. 916 (1968)) until decision 
is reached in a companion case in the Court of Appeals 
for the Seventh Circuit, Radio Television News Directors, 
et al. v. FCC, No. 16369. The latter case was argued on 
May 17, 1968 and decision is pending. 
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by any radio station, and no regulation or condition 
shall be promulgated or fixed by the Commission which 
shall interfere with the right of free speech by means 
of radio communication.’”’ 47 U. S. C. § 326 (1964). 


Certainly there is no need for the Court to defer to the 
Commission on First Amendment questions. In matters 
of the First Amendment, it is the Court and not the Com- 
mission which is the expert. As demonstrated above, it is 
clear that the Commission’s action does indeed run afoul 
of the First Amendment and must be reversed. 


II. 


THE ORDER SHOULD BE REVERSED BECAUSE IT CON- 
STITUTES A WASTE OF RESOURCES IN CONFLICT WITH 
THE PUBLIC INTEREST AND IN VIOLATION OF THE 
FEDERAL COMMUNICATIONS ACT. 


Under the Federal Communications Act, the Commission 


has a mandate to assure that the public interest is served, 
inter alia, by maximizing the use of broadcast resources. 


Thus Section 309(a) of the Act provides: 


‘¢. .. [T]he Commission shall determine, in the case of 
each application filed with it to which section 308 of 
this title applies, whether the public interest, con- 
venience, and necessity will be served by the granting 
of such application, and, if the Commission, upon 
examination of such application and upon considera- 
tion of such other matters as the Commission may 
Officially notice, shall find that public interest, con- 
venience, and necessity would be served by the grant- 
ing thereof, it shall grant such application.’ 


Further, Section 303 provides: 


“¢. . . [T]he Commission from time to time, as public 
convenience, interest, or necessity requires, shall— 

‘<e) Study new uses for radio, provide for experi- 
mental uses of frequencies, and generally encourage 
the larger and more effective use of radio in the public 
interest ...’? (Emphasis added.) 
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Finally, Section 307(b) directs the Commission 


“«. to make such distribution of licenses, frequencies, 
hours of operation, and of power among the several 
States and communities as to provide a(n) .. . efficient 
. .. distribution of radio services to each of the same.”’ 
(Emphasis added.) 


In the NBC case itself, Justice Frankfurter, after noting 
the statutory obligation on the Commission to further ‘“the 
larger and more effective use of radio,’’ went on to say: 

“The facilities of radio are limited and therefore 


precious; they cannot be left to wasteful use without 
detriment to the public interest.’? (319 U.S. at 216.) 


The gist of appellant’s argument has been that the Com- 
mission has totally silenced appellant at night, thus de- 
priving a population of 7,000,000 in the Chicago area of a 
superb additional groundwave service, and has done so 
without achieving any offsetting or compensating advan- 
tage elsewhere in the communications system. Accordingly, 
appellant is deprived of the advantages that would accrue 
from the addition of a nighttime audience and the con- 
comitant enlargement of its daytime audience, and this 
deprivationyi t j tifie by, the public interest (spph- 

tern ! , Answer to ques- 
tion 1(a)). 

Neither the Commission nor the intervenors deny that 
nighttime broadcasting by WAIT would serve the public 
interest. WAIT’s program content, consisting primarily of 
quality music, was not challenged below, nor was it denied 
that there is a need for such programming at night in the 
Chicago area. It was pointed out below—and not disputed 
in the Commission’s decision—that WAIT is the only inde- 
pendent, locally owned Chicago AM station featuring 
quality music and ‘‘serious-minded, mature programs’’ de- 
signed for an adult audience. It has worked with the Uni- 
versity of Chicago and other local institutions to develop 
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high level discussion and public affairs programs. It re- 
stricts and carefully scrutinizes the content of the adver- 
tising it carries. Even its weather reports have been cited 
by local public officials for containing unusual depth, in the 
public interest. 

It cannot be claimed as an offset to the silencing of 
WAIT at night that any real audience of the Texas stations 
is being protected, nor did the intervenors so claim or the 
Commission so find. WAIT’s survey shows that there is no 
actual audience for the Texas stations in the crescent area 
of interference. Nor can it be claimed as an offset to the 
considerable detriment to WAIT that any real market 
of the Texas stations is thereby protected. The adver- 
tising of the Texas stations makes it clear that they both 
define the market of the Texas stations as the area 


reachable by their groundwaves, a market en ited 56 
to Texas and Southern Oklahoma (Rett 

sideration, exhibits 2-4), Finally, the programming of the 
Texas stations during the skywave period, with its abun- 
dant concentration on local high school sports and minor 
league baseball, local weather, local traffic, and public affairs 


programs devoted to the problems of government in Dallas 
and Fort Worth, makes it erystal clear that they have no 


interest in or concern with any,audience outside the Dallas- 
Fort Worth area (Detition MC Hata sEdacation >), In 
sum, there is neither a public interest nor a private interest 
served by the silencing of WAIT at night. 

The Commission’s order in this case denying the addi- 
tional nighttime service to the audience of 7,000,000 in the 
Chicago area dramatizes its insensitivity to growing urban 
radio needs. According to figures supplied by the Clear 
Channel Broadeasting Service (CCBS)" to the FCC 
(Docket 17562, Vol. I of CCBS Comments, p. 9), in the 


11. CCBS, identified in Note 8 supra, is an intervenor 
in this case. 
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years from 1938 to 1961 the population in the white areas 
‘‘has remained relatively unchanged.’’ In the same period, 
however, the total population of the United States has 
increased 41%, going from 129.8 million to 183.7 million 
(U.S. Statistical Abstract of 1967, p. 5). Thus the white 
area population viewed as a percentage of the country’s 
total population has declined from approximately 23% in 
1938 to just over 13% in 1961, which represents a 43.5% 
decline in the ratio of the white area population to the total 
national population. 


Moreover, the national population increase has been con- 
centrated in the large metropolitan areas. The size and the 
diversity of the large metropolitan areas and their popu- 
lations, and the enormous increase in the use of private 
automobiles equipped with AM radios in lieu of public 
transportation for commuting and related purposes, has 
created uses for radio unique to metropolitan areas. Yet 
the Commission has virtually frozen radio services in these 
areas over the last 20 years.” At the same time, the Com- 
mission continues to be pre-occupied with preserving or 
enlarging white area services and emphasizes the vast geo- 
graphical areas involved. Surely, under the Communica- 
tions Act, the Commission’s primary obligations are to 
people and not to square miles. 


These arrangements, reflected in the Commission’s order 
in this case, are flatly inconsistent with its obligation under 
the statute ‘‘to encourage the larger and more effective 
use of radio in the public interest.’? The Commission’s 
order as applied to appellant therefore violates the Federal 
Communications Act. 


12. There has been no fulltime radio service added to 
Chicago in over 40 years. WAIT, licensed in 1941, was 
the last station licensed to Chicago. 
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CONCLUSION. 


The issue in this case is, we insist, simple. Seven million 
people in the Chicago area can be provided with an addi- 
tional primary radio service at night without taking any- 
thing away from anyone elsewhere. The First Amendment 
and the Communications Act combine to dictate the re- 
versal of the Commission’s decision by this court with 
directions that the application be accepted for filing and 
that upon acceptance the application be granted. 


Respectfully submitted, 


ArtHuR J. GOLDBERG, 
Marx H. Atcorr, 
Pavt, Weiss, GOLDBERG, 
Rirxrmp, WuHarton & GaRRISON, 
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New York, New York 10022, 
Harry Katven, Jr, 
1111 East 60th Street, 
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Attorneys for Appellant. 


Of Counsel: 
Pierson, Batt & Down, 
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OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


| 
ON APPEAL FROM MEMORANDUM OPINIONS AND ORDERS 
| 


STATEMENT OF THE ISSUES PRESENTED | 
Whether the Commission abused its discretion when 
it held that WAIT Radio's application to proadcast during 
nighttime hours, which concededly violated certain of the 
Commission's allocations rules, failed to set forth adequate 


grounds for waiving those rules. 


| 
COUNTERSTATEMENT OF THE CASE 


This appeal contests the Commission's action of 


| 
October 25, 1967, denying a petition for waivor of certain 


ioe 
technical rules and returning as unacceptable for filing the 
standard broadcast application for nighttime operation sub- 
mitted by appellant WAIT Radio. Review is also sought of an 
order of January 24, 1968, denying reconsideration. 

WAIT Radio is the licensee of standard broadcast 
(AM) station WAIT, located in Chicago, Illinois. WAIT operates 
daytime only on 820 ke with 5000 watts of power. 820 ke is a 
Class I-A clear channel which means that only one station can 
operate on this channel at night in all of North America. 47 


CFR 73.25.’ This nighttime operation is conducted on a share- 


time basis by Stations WBAP and WFAA, Fort Worth/Dallas, Texas. 


On March 7, 1967, WAIT filed an application with the 
Commission requesting permission to operate at night with a 
power of 10,000 watts using a directional antenna system 
(R. 1-146). WAIT also requested the waiver of the following 
AM allocation rules which the applied-for facility violates 
(R. 147-150): 

l/ 

(1) Section 73.24(b) (3), which states that "An authori- 
zation for a new standard broadcast station or increase in 
facilities’ of an existing station will be issued only after a 
satisfactory showing has been made . . . (3) That a proposed 
new nighttime operation or change in frequency of any existing 
1/ The Commission's rules appear in Title 47 of the Code of 


Federal Regulations with the same numerical designations 
assigned to them in the citations in this brief. 


=35 
nighttime operation (except Class IV stations) would (i) not 
cause objectionable interference to any existing station 555 


and (ii) provide a first primary AM service to at least 25 
SEE i 
percent of the area within the proposed interference free 
| 
nighttime service area." 


| 
(2) Section 73.25, which provides that! on the 


frequency 820 ke, a clear channel frequency, no station other 
than the dominant Class I facility will be assigned on an 
unlimited time basis. 

(3) Sections 73.21 and 73.182, which establish 
technical specifications for operations on the clear channels. 
As grounds for the requested waivers, WAIT stated that its 
directionalized proposal would not cause interference in any 
"white area,” that its particular program format was needed 
at night in Chicago, and that a refusal to grant its proposal 
would therefore be overregulation in violation of the First 
Amendment. 

Its request was opposed by WBAP and WFAA (R. 126- 
179, 180-190). These stations, located in Fort Worth and 
Dallas respectively, operate full time on 820 ke, broadcasting, 
on alternate days. Oppositions were also filed by the Clear 


Channel Broadcasting Service (R. 192-207) a trade organization, 


and by Midwest Radio-Television, Inc. (R. 208-212). The 
essence of these oppositions was that WAIT's proposal would 


cause widespread interference within the 0.5 mv/m 50% skywave 


= lb: 
contour of the Fort Worth/Dallas station and beyond it: that 
the object of the application, to add service in an urban 


center already well served at the expense of underserved areas. 
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was contrary to Commission allocations goals; and that WAIT's 
programming should not be regarded as a basis for waiving 
fundamental rules of frequency allocation. 

The Commission adopted its decision denying WAIT‘s 
request for waiver and returning the application on October 25, 


1967 (R. 241-243). The Commission found that the WAIT night- 


WX 
time proposal would not aes aly ne any “white Ww 


area,” that it would fail to serve 30.7% of the population 
and 80.5% of the area within its proposed normally protected 
contour, and that it would cause objectionable interference to 


2,165,502 people residing in a 70,700 square mile area within 
2/ 
the WBAP-WFAA 0.5 mv/m 50% nighttime skywave contour. 


2/_ A standard broadcast station transmits two types of signals, 
a groundwave and a skyweve signal. Primary service is provided 
by a station's groundwave signal. Under the Commission's rules, 
secondary service is provided at night by a station's skywave 
signal, i.e., the portion of the energy which travels upward and 
outward from the transmitter into the upper atmosphere (the ionos- 
phere), from which it is reflected back to earth at night at 
distances much greater than the reach of groundwave signals. Sky- 
wave signals are less constant in intensity than groundweve signals 
because of the continuous change in the characteristics of the 
ionosphere and other variables (e.g. latitude, time of year, sun- 
spot activity, weather, atmospheric noise, and particularly the 
time of day) resulting in "fading" from time to time in skywave 
reception. The only stations whose secondary service is recognized 
by the Commission are Class I stations, like WBAP and WFAA. See 
Clear Channel Broadcasting In The Standard Proadeast Band, 31 F.C.C. 
565, 567-568 (1961). 

The 0.5 mv/m 50% contour is the line along which a signal of 
0.5 mv/m strength can be received 50% of the time. It is used to 
define for certain purposes the secondary service area of clear 
channel stations, See Section 73.182(i). 


= 8= 
| 
The Commission found nothing in WAIT*s waiver request 


| 
to justify a departure from its allocations policies. Indeed 


it found that the interference which the proposal would cause 


and receive and its failure to provide service to underserved 


areas "strikingly exemplifies" the kind of proposal which 


recently adopted allocations rules were designed to eliminate. 
The Commission considered and rejected the claim that the 
station’s programming justified a departure from applicable 
engineering standards. And finally. citing the Supreme Court's 


decision in N.B.C. v- U.S., 319 U.S. 190, 226 (1943) , the 
\ | 

agency found unsound the applicant's claim that the rules 

represented the kind of “over breadth” that violated the 
| 


First Amendment. 


| 
WAIT's petition for reconsideration which in essence 


renewed its original arguments was denied (R. 299-300), and 


this appeal followed. 


- 6 - 
SUMMARY OF ARGUMENT 

WAIT alleges that the Commission's rejection of its 
application constitutes “overbreadth” of regulation in viola- 
tion of the First Amendment. We do not disagree with WAIT's 
constitutional analysis; however, we think that WAIT miscon- 
ceives the nature of the real issue in this case. The number 
of potential radio facilities is physically limited, and there- 
fore Congress established a licensing system in the Communications 
Act of 1934 based on the standard of “public interest, convenience, 
or necessity.” While it can be argued that any denial of an 
application derogates from free speech, it has been clearly held 
that a valid’ denial under the “public interest” standard does 
not violate the First Amendment. National Broadcasting Co. v. 
United States, 319 U.S. 190, 227 (1943). Thus the real issue 
in this case is whether the rejection of WAIT's application was 
yeasonable and consistent with the provisions of the Communica- 


tions Act. 


WAIT*s proposal to operate at night in Chicago squarely 


conflicted with basic allocations rules, and no j 

reasons were shown to warrant waiver of those rules. In short, 
WAIT*s proposal does not comply with the standards governing 
applications for nighttime service generally (47 CFR 73.24(b) (3)), 
and it violates the clear channel rules governing the use of 


WAIT’s frequency, 820 ke (47 CFR 73.25). 
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As to the former, the Commission adopted rules in 1964 
after an extensive rulemaking proceeding which set out stringent 
nighttime engineering standards. The principal reason for this 
action was that the spectrum is so saturated that | any new night- 
time operation would probably be inefficient and ¢ause interference 


to existing stations. This is especially true in densely populated 


areas which are already abundantly served. Thus, Section 73.24 


(b) (3) requires that any new nighttime facility mast provide a \ 
first service to 25% of Aig Smee service area and 

that no objectionable interference can be caused to any other 
station. WAIT's proposal would not provide a first service to 

any area and it would cause objectionable Rrerterenceeto over 
2,000,000 people in 70,700 square miles. In addition, WAIT 


would fail to serve 30% of the population and 80% of the area 
within its normally protected contour. This is precisely the 
type of inefficient proposal which the Commission! had in mind 
when Section 73.24 was promulgated. 

The clear channel rules provide a comprehensive plan 
for utilization of certain frequencies so as to provide service 
over wide areas, particularly to those portions of the country 


that have little or no primary service at night. Originally, 


each of the 25 Class I-A clear channels were occupied by only 


one station during nighttime hours, Then, ina rulemaking 
| 

proceeding in 1961, 13 of the 25 frequencies were! “broken down,” 
| 


that is, another station was permitted to operate|/ at night. 


These new stations had to meet minimum criteria in order to be 
| 


a foc 
compatible with the clear channel policy, specifically serving 
underserved areas and cuusing no objectionable interference. The 

\ remaining 12 frequencies, including the one -nvolved here, were 
Left unduplicated. WAIT's proposal is not only for an unduplicated 
channel, but! is the very antithesis of the kind of service sought 
on even those channels which have been “broken down.” 

The reasons given by WAIT for waivers of these besic 
engineering rules fall far short of justifying so sharp a departure 
from existing policies. Thus to say as WAIT does that none of the 
interference caused falls in a “white area" only begs the clear 
channel question. No showing at all is made as to how WAIT's 
proposal will promote the clear channel policies. Furthermore, 
this waiver ground bears no relation whatsoever to the violation 
of Section 73.24(b) (3). WAIT's other waiver ground, the need for 
its unique programming in Chicago at night, is equally unpersua- 
sive. Programming is not ordinarily given great weight in 

_ determining whether to waive allocations rules. Given the 
transitory nature of programming and the advent of FM, especially 
in a populous area like Chicago, it was not unreasonable for the 
Commission to deny waivers of such basic rules, particularly 


when some twenty-five Chicago radio stations (including both AM 


{ 


| 
\ and FM) provide service to the area at night. 
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ARGUMENT. 


THE COMMISSION'S REFUSAL TO WAIVE ITS ALLOCATIONS 
RULES WAS A REASONABLE EXERCISE OF DISCRETION UNDER 


THE COMMUNICATIONS ACT AND ACCORDINGLY INVOLVED NO 
DENIAL OF WAIT'S FIRST AMENDMENT RIGHTS’. 


A. Denial Of A License, If Valid Under! The 


Communications Act, Is Not A Denial) Of 


Free Speech. 


WAIT maintains that the rejection of its application 
was not required in order to fulfill the Commission’ s allocation 
objectives. Pointing to the principle of “constitutional economy” 
in regulation, as exemplified by such cases as Schneider v. New 
Jersey, 308 U.S. 147 (1939), and Shelton v. Tucker, 364 U.S. 479 
(1960), WAIT argues that denial of its proposal represents the 
kind of “gratuitous overbreadth” that was struck gown in those 
cases as a violation of the First Amendment. While we have no 
disagreement with much of WAIT’s constitutional cnaiyees we 
think appellant misconceives the nature of the peal issue in 
the case and that the authorities it relies on ave not helpful 
in the resolution of that issue. 

"The right of free speech,” the Supreme Court has 
stated, does not include, “the right to use the facilities of 
radio without a license. The licensing system established by 


| 
Congress in the Communications Act of 1934 was a) proper exer- 


cise of its power over commerce, The standard it provided 
| 


for the licensing of stations was the ‘public interest, 


convenience, or necessity.’ Denial of a station license on 
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that ground, if valid under the Act, is not a denial of free 


speech." National Broadcasting Co. v. United States, 319 U.S. 
3/ 


190, 227 (1943). This holding rests on the fact that radio 
facilities are limited, that unlike other modes of expression 
radio is not inherently available to all. This is why radio, 
unlike other media is subject to governmental regulation and 
why “freedom of utterance” is necessarily "abridged to many.” 
Id. 226. Thus while anyone whose application is denied may 
argue that his freedom of expression has been inhibited, review 


of the Commission's action must turn on whether it is unreason- 
u/ 
able or contrary to the provisions of the Communications Act. 


3/7 Curiously, WAIT's rather extensive treatment of NBC (Br., 

pp. 16-20) makes no reference to this crucial passage in the 
Court*s discussion of the First Amendment. 

4/ See Lafayette Radio Electronics Comp. v. United States, 

3U5 F.2d 278 (C.A. 2, 1965); California Citizens Band Assn. v. 
United States, 375 F.2d 43 (C.A. 9, 1967) cert. denied 389 U.S. 

844 (rules governing the content of communications in the Citizens 
Band); Henry v. F.C.C., 302 F.2d 191 (C.A.D.C. 1962), cert. denied 
371 U.S. 821 (concern with program service of broadcasting stations) ; 
KEKB Broadcasting Assn. v. Federal Radio Commission, 47 F.2d 670 
(C.A.D.C. 1931) (revocation of license based on programming) ; Idaho 
Microwave, Inc. v. F.C.C., 352 F.2d 729 (C.A.D.C. 1965); Carter 
Mountain Transmission Corp. v. F.C.C., 321 F.2d 359 (C.A.D.C. 1963), 
cert. denied 375 U.S. 951 (rules requiring carriage and non- 
duplication of television stations by CAIV systems, which are 
non-licensed entities); Buckeye Cablevision, Inc. v. F.C.C., 

387 F.2d 220 (C.A.D.C. 1567) (rules requiring Commission permis- 
sion before CATV systems can carry distant signals); Black Hills 
Video Corporation v. United States, C.A. 8, decided August 7, 

1968 (CATV rules in general). Cf. Red Lion Broadcasting Co., 

Ine. v- F.C.C., 381 F.2d 908 (C.A.D.C. 1967), cert. granted 

389 U.S. 968; and Radio Television News Directors Association 

v. United States, C-A. 7, decided September 10, 1968 (conflicting 
eases on the validity of the Commission's personal attack rules). 
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Indeed, in N.B.C. the petitioners, though asserting 
First Amendment claims for themselves, apparently conceded that 
Commission action preventing interference between stations raised 
no such problems, Id. 215. In this case the Commission’ s orders 
and the rules whose integrity they maintain have as their prime 
purpose the prevention of interference between stations. 
In this connection WAIT’s assertion that it is being 
"wholly silenced” at night bears mention. WAIT originally applied 
for and received an authorization to operate daytime only and 
under the rules of the Commission, which WAIT has apparently not 
sought to modify, no nighttime operation on the easy has 
been permitted. Section 309(h) of the Communications Act 
specifically provides that a “station license shall not vest 
in the licensee any right to operate the station noz any right 


| 
in the use of the frequencies designated in the license beyond 


the term thereof nor in any other mamner than authorized therein.” 
'y 


WAIT accepted its license with full knowledge of the operating 


limitations it entailed. The suggestion in its brief that it is 
| 
being “silenced” because it has not been permitted to operate 


substantially beyond those terms is, to say the least, difficult 


| 
to understand. | 


In sum, as this Court said in Carter Mountain Trans- 


mission Corp. v. F.C.C., 116 U.S. App. D.C. 93 at 98, 321 F.2d 
| 


359 at 364. 


| 
It may be assumed that any denial of a license 
to transmit radio or television programs keeps off 
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the air, and hence deprives the public of, the 
material which the applicant desiresto communicate. 
But that does not mean that the Commission must grant 
every license which is requested. Nor does it mean 
that the whole statutory system of regulation is 
invalid. Quite the contrary is true: a denial of a 
station license, validly made because the standard 
of “public interest, convenience, or necessity” has 
not been met, is not a denial of free speech. 


We show in the following section of our brief that the Commission's 
action was wholly consistent with this test: that its finding that 
the public interest would not be served by a grant of the WAIT pro- 
posal was well within its discretion under the public interest 
standard of the Communications Act and therefore not a dmial of 
free speech. 

B. WAIT'’s Request To Operate Nighttime Was Denied 


Because It Conflicted With Validly Adopted 
Allocations Rules. And Failed To Show That The 


Public Interest Would Be Best Served By Waiving 
Those Rules. 
This Court has recognized that whether the Commission's 


rules should! be waived is a matter in which the agency has broad 


discretion. | Buckley-Jaeger Broadcasting Corp. v. E.C.C., 


U.S. App. D.C. __, 397 F.2d 651 (1968). This is particularly so 


where the controversy concerns the application of engineering 
standards. Interstate Broadcasting Co. v- F.C.C., 105 U.S. App. 
D.C. 224, 265 F.2d 598 (1959); James S. Rivers v. F.C,C., 122 
U.S. App. D.C. 29, 351 F.2d 194 (1965). Here the violation of 
basic technical requirements is flagrant, the application is 
totally at odds with the policy considerations underlying those 
requirements, and in the Commission's view no offsetting benefits 


to the public interest were shown. 
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The WAIT proposal conflicts with Commission rules and 
| 


allocations policies in two fundamental areas: it does not comply 
with the standards governing applications for nighttime service 
generally (Section 73.24(b) (3)) and it violates the clear channel 
rules governing the use of 820 ke. a Class I-A clear channel 
(Section 73 25). Both of these rules were jdopted after extensive 
rulemaking proceedings in which allocations policies and technical 
standards were reexamined with a view toward improving standard 
(AM) broadcast service. In support of its prensa? which would 
add a nighttime service to an area already soph with radio 
service, WAIT simply reargued matters which had been considered 
and rejected in these proceedings. : 
1. The Commission's Nighttime Engineering Standards. 
Section 73.24(b) (3) was adopted in 1964, after a rule 
making proceeding in which a broad review was conducted of =f 
Commission technical and licensing policies for AM broadcasting. 
AM Station Assignment Standards 2 Pike and Fischer. R.R. 2d 
1658 ange Discussing at some length the need for more stringent 
nighttime engineering standards (Id. 1670-1673), the Commission 
concluded that “no applications will be accepted for new nighttime 
37 The Commission's authority under the Act to adopt such rules 
is clear. See 47 US.C. 303(a). (6). (f). (g): (h). (©). 307@)- 
6/ See also AM Station Assignment Standazds. 25| Pike and Fischer, 
R.R. 1615 (1963). This document the notice of proposed rule making, 
discusses at some length past allocation policies! and the reasons 
why a change in those policies was required. Among other things 
the notice cites the "squeezing in” of new service in already well 


served areas and the resultant interference problems. particularly 
at night. that have been thereby created. Id. 1620. 1631-1632. 
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facilities (including the addition of nighttime facilities to 


an existing daytime station) unless accompanied by a showing 


that (a) no interference would be caused to any other station, 
(b) a first primary AM service would be provided to at least 
25% of the proposed interference-free service area . . .” Id. 1672. 

Underlying this conclusion was the judgment that 
because of the saturation in the radio spectrum between 535 
ke and 1605 ke, the standard broadcast band, any new nighttime 
operation would have its service area so severely retricted as 
to be quite inefficient, and would inevitably cause interference 
to other stations. The Commission gave weight also to the fact 
that radio is no longer the dominant broadcast medium at night, 
having largely given way to television and that such need as 
there was for new aural service could more effectively be met 
by FM. “The only substantial benefit," the Commission stated, 
"from a substantial increase in nighttime AM facilities would 
be the assignment of first, or multiple, local AM services to 
some communities. The basic question which must be answered, 
therefore, is whether this benefit is enovgh to justify the 
sacrifices to existing service that would be involved. We have 
concluded that the gain in number of stations would not justify 
the losses in service." Id. 1671. 

WAIT's proposal fails to meet the adopted standards. 


It would sexve no “white area” and would cause objectionable 
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interference to more than 2,000,000 people. In addition it 
would fail to serve 30% of the population and 80% of the area 
within its normally protected contour, bearing out the Commis~ 


| 
sion's conclusion in the rule making that new nighttime stations 
would be “limited to a very high degree by interference from pido 
Y/ | 
existing stations.” Id. 1671, 


| 
It is thus clear that WAIT’s application is in no 


sense atypical; it is not one which falls outside the intended 
| 
purpose of Section 73.24(b) or whose denial would defeat the 


objectives of the rule. On the contrary, as the Commission 
held, this is precisely the kind of proposal the rele was 
directed to (R. 243). It adds a service to a locality already 
abundantly served and causes widespread interference to the 
signals of other stations. Having concluded in the rule making 
that “the gain in number of [such] stations would not justify 


the losses in service” the, Commission was plainly warranted in 
8/ 
rejecting WAIT's application. 


7/ + This Court is familiar with the so-called 10% rule cases in 
which proposals receiving considerably less interference have 
vee regularly denied. See for example, e.g., James S$. Rivers, 
no, (WJAZ) v. F.C,C.., 122 U.S. App. D.C. 29, 351 F.2d 194 (1965) ; 
ee v. F.C.C., 120 U.S. App. D.C. 385, 347 F.2d 479 (1965); 
Sayger v. F.C.C., 114 U.S. App. D.C. 112, 312 F. 2a 352 (1962). 
These cases arose prior to the adoption of the present more 
restrictive rule. 
8/ The Commission?s authority to make such judgments on a rule 
making record rather than in case-to-case adjudication is clear. 
WBEN. Inc. v. U. S., 396 F.2d 601 (1968) cert. denied USS. 
by action taken m October 21, 1968. 
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2. The Clear Channel Rules. 


In addition to violating the standards discussed above, 


which are applicable generally to nighttime proposals, WAIT's 
application is contrary to Section 73.25 which controls the use 
of 820 ke and other clear channels. This rule and the 
Commission*s related licensing policies were adopted after 
lengthy administrative proceedings. See Clear Channel Broadcasting 
in the Standard Broadcast Band, 31 F.C.C. 565 (1961), reconsidera- 
tion denied, 24 Pike and Fischer, R,R, 1592. The Clear Channel 
rules provide a comprehensive plan for utilization of the clear 
channels so as to provide service over wide areas, particularly 
to those portions of the country that have little or no primary 
service at night. 

Originally the 25 Class I-A frequencies were occupied 
by only one station during nighttime hours. In the rule making 
proceeding various proposals to better utilize these frequencies 
were considered. Chief consideration was given to (1) raising 
the maximum permitted power or (2) letting more than one station 
operate on a clear channel frequency at night. The latter method 
was chosen for 13 of the 25 frequencies. The 13 were carefully 


chosen as the frequencies which would be most compatible with 
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9/ | 

clear channel objectives. The new stations were all assigned 
| 

to states in the western part of the country, and to be eligible 


| 
for consideration applicants were required to protect the 
so-called 0.5 mv/m 50% nighttime skywave contour lof the clear 


channel station and to demonstrate that at least [25% of the area 
10/ | 
to be served was presently “white area.” With specific regard 
| 
_9/ Key factors having a bearing on this judgment were listed by 
the Commission as follows (31 F.C.C. at 575- 276) 

a. Location of needful white areas. 

b. The possibilities for providing a primary | nighttime service 
in those white areas at sufficient distance from the class I-A 
station to permit requisite protection of the generally usable 
portion of the existing station*s skywave service--i.e., the 
service area within its 0.5 mv/m, 50-percent skywave contour. 

ce. Due protection to existing cochannel U. S. daytime stations 
and to U. S. stations on adjacent channels. 

d. Consideration cf adjacent-channel interference to stations 
located in neighboring countries, and to foreign cochannel 
stations to which the United States is committed, under inter- 
mational agreements, to afford a stated degree of protection, 

e. Avoidance of adjacent-channel interference among new 
unlimited-time stations assigned to the class I-A clear channels, 

£. The location of white areas apparently beyond the reach of 
foreseeable new stations which could provide a nighttime primary 
service. 

g. Existing skywave services in the foregoing areas and the 
consequent benefits from improved additional skywave services. 

h, The location of class I-A stations so situated--with 
reference to geographic relationships to the needful areas 
and cochannel and adjacent-channel domestic and foreign 
interference considerations--as to indicate that they would 
be best adapted to the provision of additional and improved 
skywave services to the needful areas. 

10/ The determinations reached in the Clear Channel proceeding have 
been reviewed and upheld by this Court. The Goodwill Stations, Inc. 
v. F.C.C., 117 U.S. App. D.C. 64, 325 F.2d 637 (1963); see also 
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N.B.C. v. F.C,C., 124 U.S. App. D.C. 116, 362 F. 2a 946 (1966) . 
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to the decision to leave 820 ke unduplicated, the Commission 
stated, 31 F.C.C. at 576-577: 


In selecting 640, 820, 1160, and 1200 ke for 
inclusion in this group, we have noted that 
these’ are the only I-A channels (other than 

1040 and 1120 ke discussed below) serving the 
West; that the West is characterized by vast 
regions of low population density where sky- 
wave signals afford the only nighttime broadcast 
service; that a choice among skywave signals is 
not generally available to a substantial part of 
the West; and that acceptable locations for 
assignment of new unlimited-time stations on 
these’ channels would, in general, be limited 

to eastern areas already receiving abundant 
service. Accordingly, at this stage, we pre- 
serve’ the potential for improving skywave 
service which these channels afford. 


Thus, the case for changing the clear channel rules so 
as to permit additional nighttime operation on 820 kc was considered 


and rejected in the rule making proceeding. And again, as was the 


ease with the violation of Section 73.24(b) (3), the WAIT proposal 


is not only in violation of the terms of the rule but its spirit 

as well. For as the Commission concluded in the Clear Channel 

ease, to serve the public interest a breakdown of the clear channels 
mast be on a carefully controlled basis, one which gives a measure 
of protection to skywave service on the channel and which assures 
that new service will be located in presently underserved areas 


and not in metropolitan centers already receiving a large number 


LY | 
of signals. 


Therefore, even supposing that 820 ke were ™broken 
down” to permit another fulltime station, it is aiffioult to 
imagine a more unlikely location for it than Chicago. 2/ Indeed 
in the Clear Channel rule making the Commission noted that 
tall too often” proposals to improve the facilities of Class II 
stations (such as WAIT‘*s proposal here) involved) the addition 
of service “in the areas of concentrated population.” The 
agency made clear that this was contrary to its objectives. 

31 F.C.C. at 580. Similarly the interference caused by WAIT*s 
proposal is far in excess of that regarded as acceptable even 

in the case of a station on one of the broken dom clear channels 
that would serve substantial white or gray area.; (See 

Section 73.22(d)): 


SS 
1l/ See Section 73.22(a) which assigns those clear channel 
frequencies which have been “broken down" to such States as 
Utah, Wyoming, New Mexico, et al. 

12/ WAIT*s contention that no new service has been authorized 
in Chicago for 40 years (Br. 23) is misleading. | In addition 
to many daytime services there are 9 fulltime ~aM stations in 
Chicago (and many more in the general area). In addition, 
there are now 16 FM stations in the area (14 in Chicago), all 
fulltime, and all licensed since World War II. 
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3. WAIT's Waiver Request. 
WAIT*s' request that it be exempted from the rules rested 


on two grounds: | (1) that none of the objectionable interference it 
would cause WBAP/WEAA, the dominant operation on 820 ke, would 

occur in a “white area™ and (2) that WAIT’s programming “consisting 
primarily of quality music™ (Br. 21) was meritorious and represented 
a needed nighttime service in Chicago. Neither reason was deemed 
sufficient by the Commission to justify so sharp a departure from 
existing rules and policies. 

As already noted, WAIT*s proposal would cause interfer- 
ence within the 0.5 mv/m-50% skywave contour of the dominant 
station, affecting more than 2,165,000 people in an area of 
70,700 miles. It should be understood in this connection that 
in the interference area there occurs not a substitution of WAIT’s 
signal for that of the clear channel station but a net loss of 


service since the two signals would be mutually destructive in 
13/ 
this area. | ‘To say as WAIT does that this interference is not 


13/ WAIT*s signal would be confined to Chicago and to the lakeshore 
areas north and south of the city (R. 142). While it is true that 

the population within the station*s range would be considerable, 

it is significant, we think, that when it initiated the change in 

its AM allocation standards the Commission indicated that in the 

past excessive reliance may have been placed on raw figures with 
regards to the population served by new proposals: “Since most 

often in an individual case, a proposed new station will provide 

a new service to a considerably greater number of persons than 

reside in the area of interference, interference to existing stations, 
unless extraordinary in amount, has not been a major factor leading 

to denial of applications. .. . The result has been a developing 
system of assignments that may be justified in terms of each individual 
ease, but which, on the whole, bears little relation to the rational 
assignment system represented by the protected contour concept in 
undiluted form.* 25 Pike and Fischer, R.R. at 1627-28; see also Freeze 
on Standard Broadcast Applications, 23 Pike and Fischer, R.R. 1545, 1547. 
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in any “white area” hardly disposes of the matter. WAIT‘s 


engineering exhibit (Br. p. 14) shows that a significant portion 
of the interference area receives only one primary service and 
the rest, designated as receiving "two or more” such services appears 
hardly comparable to Chicago where 9 AM and 16 EM stations already 
serve the area at night. 

But aside from this, the argument that a waiver should 


be granted because the interference does not create a white area 
| 

is hardly persuasive. As we have shown, the Commission's policy 
| 

is to use these clear channels at night to bring service to under- 
| 


| 
served areas. WAIT*s argument is thus a negative one at best: the 
| 


fact that its proposal may not destroy skywave service in white 
| 


areas hardly advances the Commission's objective jof *securing . 


| 
service to those areas which lack [it], 31 EeCaCe 580. And, as 
147 Even this “factual” assertion is not without weakness. Skywave 
contour predictions are quite unreliable, and in fact, such nighttime 
contours are expressed as an average. Thus the normally protected 
contour of a clear channel station which shares its frequency is 
expressed as 0.5 mv/m-50%. §73.182(v). This means that at the 
outer edge of that contour a signal of at least Q.5 mv/m in strength 
can be received at least 50% of the time. Conversely, this does not 
mean that no signal is available during the remaining 50% of the time, 
only that the signal is weaker than 0.5 mv/m. Nor does it mean that 
a usable signal is not received even beyond the so-called 0.5 mv/m-50% 
contour. Even if we assume that 0.5 mv/m is the |minimum usable signal 
(but see §73.182(f)), a signal of this strength qan be received beyond 
the 0.5 mv/m-50% contour, although less than 50%j)of the time. Thus the 
contour could have been expressed as 0.1 mv/m-75%, or 0.025 mv/m-99%. 
In other words, interference would be caused by a proposal such as 
WAIT*s even beyond the 0.5 mv/m-50% contour. In|the present case, 
this interference would mainly be caused in the far West areas which 
are of prime concern to the Commission. A further problem with WAIT*s 
interference assertions is the difficulty of showing the operating 
characteristics of directional antennas. The present method (used 
by WAIT) is dependent on imprecise human judgments, and the Commission 
has proposed changing to one of two PgR ee eee methods. 
In the Matter of Amendment of Part 73 of the Commission’s Rules, 
Docket No. 16222, 30 F.R. 13079 (1965). 


a 

also pointed out above, even if 820 ke had been selected as one of 
the clear channels on which a second nighttime service would be 
authorized, WAIT’s failure to serve white areas and to render the 


required protection to the dominant station would preclude 


consideration of its application. See p.J%, supra; 47 C.F.R. 


73.22. 

WAIT also contended that its program format, consisting 
of *good music® interspersed with news and discussion programs 
addressed to an adult audience, was unlike that of other Chicago 
AM stations and that extending this programming into nighttime 
hours justified a waiver of the allocations rules. The Commission 
considered WAIT's claims but concluded that the nature of the 
programs did not warrant so great a departure from the rules as 
that represented by the WAIT application. WAIT has failed to 
show that this judgment was arbitrary. 

The Commission has ordinarily not attributed great weight 
to an applicant’s programming in determining whether its allocations 
rules should be waived. See Buckley-Jaeger Broadcasting Corp. v. 
F.C.C., ___U.S. App. D.C. __, 397 F.2d 650 (1968); WBEN, Ine. v. 
United States, 396 F.2d 601, 622 (C.A. 2, (1968); James S. Rivers 


v. F.C,C., supra, all upholding Commission actions denying waiver 


= 5) < 


| 
15/ | 
requests based on program considerations. The following 


language, cited by the Court in Buckley--Jaeger illustrates the 


nature of the problem: | 
Many petitioners stress the character of their 

program service, described as of high quality, valued 
by listeners, and, often, “unique,” so that it should 
be available to listeners at all times on which ever 
service they choose to receive it. This contention 
is put in many different contexts--good|music or 
classical music, light classical, the only “top 40" 
station in the market, balanced programing, the 
programming of a particular network, all news, 
*informational® programming (news, discussion, inter- 
views, “hot line” programs, etc.), foreign language, 
high popularity in the market, and numerous others. 


| 

We do not here grant any exemptions on programming 
grounds alone. To do so would require a searching 
inquiry into and evaluation of the character, merit, 
popularity, and “uniqueness” of the station's 
programming--a task we believe difficult and perhaps 
impossible, and in any event undesirable. It would 
be difficult, if not impossible, to arrive at any 
significant standards on which to base such a 
decision, since every station differs to some degree 


from every other station. AM-FM Program Duplication, 
2 F.C.C. 2d 833, 840. 


| 
See also Pre-Sunrise Operation by Standard Broadcast Stations, 
10 F.C.C, 2a 283, 310 (1967), affirmed, WBEN, supra. With more 


i5/ See also Semrow Bvoadcasting Co., 7 Pike and fischer, RR. 2d 
645, 652 (1966) in which Commissioner Cox concurring in the denial 
of a request for waiver of Section 73.24(b) (3) stated: 

I do not believe that program proposals, however great 
the need for the proposed programming, are an appropriate 
basis for waiving our rules governing the allocation of 
broadeast facilities. Once an allocation is| made, it is 
for all practical purposes permanent~-but programming is 
fleeting. Under the Commission’s policies, the licensee 
is under a duty to ascertain the needs and interests of 
the area he serves and to meet those needs. |He is expected 
to change his programming if he finds changing needs and 
interests. Also,a change in ownership may bring a change in 
emphasis, which, while responsive to certain;cf the needs and 
interests of the area, may be completely different from the 
programming basis upon which an allocation change might have 


been predicated. 
| 
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than 2000 AM stations (well over half the total number of 
assigned stations) now limited to daytime only operation, and 
many if not most of them located in communities with no local 
service at night, assigning significant weight to program 
proposals as aground for waiving allocations rules and 
permitting nighttime operation would quite likely lead to an 
erosion of these rules. 

There is a particularly strong reason why allegations 
as to specialized programming ought not to be given great weight 
here. In the! Report and Order adopting the present nighttime 
engineering standards the Commission emphasized the advantages 
of FM for nighttime broadcasting, 2 Pike and Fischer, R.R. 2d 
at 1672, 1674-1678; see also 25 Pike and Fischer, R.R. at 
Wit ae ' And its policy has been increasingly to view 
AM and FM as a single medium. This is particularly appropriate 
in the larger population centers where the ownership of FM 


receivers is so widespread, and where, as here, FM broadcasting 


i6/ There the Commission stated (at 1623): 


Briefly, FM is markedly superior to AM in the lack of 
interference and "static™ that occurs within a 
station's primary service area. The virtual absence 
of skywave propagation at night makes possible the 
assignment of FM stations with nighttime service 
areas no more restricted by interference from other 
stations than during the daytime. FM is also capable 
of providing high fidelity musical transmissions to a 
degree impossible with present AM facilities. Finally, 
the recent authorization of multiplex stereophonic 
broadcasting over FM stations has opened an entirely 
new dimension in high fidelity musical broadcasting. 


= A = 
is so prevalent, Significantly WAIT’s claim of unique programming 
excluded consideration of the 16 FM stations which broadcast at 
night in the Chicago area, and it is doubtful that taking these 
program sources into account WAIT*s contention would stand. 
With 25 nighttime services in Chicago, it cannot reasonably be 
assumed that WAIT*s "good music” format meets a significant need 
not already being served from some other comme 

Finally, mention should be made of that fact that at 
renewal time application may be made by WAIT for the facilities 
of any one of Chicago*s fulltime stations. Cf. F.C.C. Vv. 
Sanders Bros. Radio Stations, 309 U.S, 470, N755 American 
Broadcasting Paramount Theatres, Inc. v. F.C.C., 108 U.S. App. 
D.C. 83, 87-88, 280 F.2d 631, 635-636. If it should choose 
to apply, a comparative hearing would be Penne with the nature 


of each station*s programming of course being an) element in the 
| 
comparison. | 


In sum there is no “regulatory overbreadth” of the 
| 
kind condemned in Shelton or Schneider. WAIT*s application was 


denied because it caused extensive interference to another 


| 
station and because it otherwise failed to comply with engineering 


17/ Only recently this Court considered an appeal involving the 
assignment of license of one Chicago FM station whose program 
format would seem not unlike that of WAIT. See Joseph v. F.C.C.., 
___ U.S. App. D.C. __, __ F.2d __, Case No. 21,873 decided July 30, 
1968, where the station's programs were represented as consisting 
largely of classical music, literary and dramatic offerings, and 
news; with limited commercial matter (Appellant*s motion, p. 6). 


= a6 < 

rules of the Commission. The Commission found that the public 
interest would not be served by waiving these requirements and 
appellant has failed to show that this action was arbitrary or 
contrary to the Communications Act, This being so, there has 


been no abridgment of WAIT*s rights under the First Amendment. 


CONCLUSION 
For the foregoing reasons, the Commission*s action 
should be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H, CONLIN, 
Associate General Counsel, 


STUART F, FELDSTEIN, 
Counsel. 
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BRIEF FOR INTERVENOR 
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STATEMENT OF THE ISSUES 


Intervenor Midwest Radio-Television, Inc. agrees with 
the Statement of the Issues set forth in Appellee’s Brief. 


COUNTERSTATEMENT OF THE CASE 


In order to avoid needless repetition, Intervenor Mid- 
west Radio-Television, Inc. also adopts the Counterstate- 
ment of the Case set forth in Appellee’s Brief. 


Intervenor Midwest Radio-Television, Inc. is the 
licensee of clear channel standard broadcast (AM) Station 
WCCO, Minneapolis, Minnesota, which operates with 
power of 50 kw fulltime on the frequency 830 kc, one 
channel removed from the frequency upon which WAIT 
proposes to operate at night. Midwest Radio-Television, 
Inc. intervened in this case because a grant of the WAIT 
nighttime application would create the potential for 
adjacent channel electrical interference to Station wcco. 
See AM Station Assignment Standards, 2 Pike & Fischer, 
RR 2d 1658 (1964). This brief will address itself to the 
reasonableness of the Commission’s dismissal of the WAIT 
application on the ground that it conflicted with Section 
73.24(b)(3), which is designed, in part, to prevent such 
adjacent channel interference. 


ARGUMENT 


In 1962, the Commission found that its existing AM 
allocation standards had led to serious overcrowding of 
the AM broadcast spectrum in certain parts of the country 
and to a gradual deterioration of engineering standards 
generally, to the detriment of the AM broadcast service 
throughout the country. On the basis of this finding, the 
Commission announced a total “freeze” on all new AM 
applications in order to prevent further deterioration of 
the AM spectrum, pending a complete and thorough re- 
view of the Commission’s AM allocation standards. See, 


3 


Joseph J. Kessler, et al. v. Federal Communications Com- 
mission, 117 U.S. App. D.C. 130, 326 F. 2d 673 (1963). 


Following the announcement of the “freeze”, on 
May 17, 1963 the Commission initiated a rulemaking 
proceeding wherein it proposed a substantial tightening of 
its AM allocation standards in order to curb the number 
of new AM stations, particularly nighttime stations. This 
proceeding culminated in July 1964 with the adoption of 
the present Section 73.24(b)(3) of the Commission’s 
Rules, which provides, in pertinent part, that no applica- 
tion for nighttime facilities will be granted unless the 
proposed station will “provide a first primary service to at 
least 25% of the area within the proposed interference-free 
nighttime service area.” 


In its AM allocation proceeding, the Commission 
found that “the establishment of a new nighttime opera- 
tion which will not have its service area restricted to a 
very high degree by interference is now virtually impos- 
sible.” AM Station Assignment standards, supra, at 1671. 
The Commission also found that not only would new 
nighttime stations provide useful service to only limited 
areas, but also, that such stations would interfere with the 
service of other stations, including areas where no inter- 
ference was readily discernible since “all stations, particu- 
larly during nighttime hours, cause and receive some 
degree of interference, some percentage of the time which 
is unrecognized by definitions in the Rules.” /d., at 1665. 


As a result of its findings, the Commission decided to 
call a complete halt to additional nighttime authorizations 
unless an applicant for a new nighttime station demon- 
strated that at least 25% of the station’s service area was 
without any nighttime primary AM service. In the Com- 
mission’s view, the benefits to the public resulting from 
the elimination of such a substantial “white area” out- 
weighed the loss resulting from additional crowding of the 
already overcrowded AM spectrum. 
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Section 73.24(b\(3) of the Commission’s Rules is 
now one of the important foundations of the Commis- 
sion’s AM allocation standards, and since the Rule’s enact- 
ment, it has been waived only in a small number of 
instances and then only when “. . . the interference has 
been de minimis.”” Freeze on AM Allocations, 13 FCC 2d 
866, 867, 13 Pike & Fischer RR, 2d 1667, 1669 (1968). 
Here, the interference from WAIT’s proposal can hardly 
be characterized as de minimis. In fact, such interference 
would involve a 70,000 square mile portion of the 
WBAP/WFAA 0.5 mv/m contour and a large part of the 
continental United States beyond that contour. 


Of critical importance, WAIT does not even mention 
the substantial violation of Section 73.24(b)(3) of the 
Rules flowing from its nighttime proposal, nor does it 
advance any reasons in support of its conclusion that the 
Commission was somehow arbitrary and capricious in 
refusing to waive that rule and to grant its application. 


Accordingly, WAIT’s conclusion is wholly unsupported 
and unwarranted. See Interstate Broadcasting Corp. v. 
Federal Communications Commission, 105 U.S. App. D.C. 
224, 265 F. 2d 598 (1959). Indeed, under the circum- 
stances of this case, it is difficult to perceive any basis for 
a waiver of Section 73.24(b)(3) that would not simultane- 
ously effectuate a virtual abrogation of that rule. 


CONCLUSION 


For the foregoing reasons, the Commission’s Memo- 
randum Opinion and Order appealed from herein should 
be affirmed. 
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HERBERT M. SCHULKIND 


HOWARD JAY BRAUN 
1612 K Street, N.W. 
Washington, D.C. 20006 


Attorneys for Intervenor 
Midwest Radio-Television, Inc. 


October 24, 1968 


: THE | 
— United States ourt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


| 
No. 21,689 | 


————- 


WAIT RADIO, a co-partnership, 


Appellant, . 
v. | 


FEDERAL COMMUNICATIONS COMMISSION, 
| Appellee, 


CARTER PUBLICATIONS, INC., 
A. H. BELO CORPORATION, 
CLEAR CHANNEL BROADCASTING SERVICE, 
MIDWEST RADIO-TELEVISION, INC., 
Intervenors. 


On Appeal From Memorandum Opinions and Orders 
of The Federal Communications Commission 
———— 


| 
BRIEF FOR INTERVENOR 
CLEAR CHANNEL BROADCASTING SERVICE 


| 
———— 
i 


Untied States Court of Apps! | 
for the District ~¢ Grimm’ Circuit, R_ RUSSELL EAGAN 
ROBERT A. BEIZER 
FILED oct 24 1968 al 
Kirkland, Ellis, Hodson, 
Y Z Chaffetz & Masters 
ar Pecan {Vaulaous 800 World Center Building 
' CLERK Washington, D.C. 20006 
Its A ttorneys 


THE CASILLAS PRESS, INC. — 1717 K Street N. W. — Washington, 0. C. — 223-1220 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,689 


WAIT RADIO, a co-partnership, 
Appellant, 
Vv. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 
CARTER PUBLICATIONS, INC., 
A. H. BELO CORPORATION, 
CLEAR CHANNEL BROADCASTING SERVICE, 
MIDWEST RADIO-TELEVISION, INC., 

Intervenors. 


On Appeal From Memorandum Opinions and Orders 
of The Federal Communications Commission 


BRIEF FOR INTERVENOR 
CLEAR CHANNEL BROADCASTING SERVICE 


STATEMENT IN SUPPORT OF THE 
COMMISSION’S BRIEF 


Clear Channel Broadcasting Service (CCBS), an in- 
formal organization of certain non-network owned Class I-A 


> 


Clear Channel stations who believe it is in the public interest 
to preserve the Class I-A status of the Class I-A frequencies 
on which they operate,! supports the brief submitted herein 
by Appellee Federal Communications Commission. 


For the reasons set forth in the Commission’s brief, the 
appeal must be denied on the ground that the Commission’s 
refusal to accept for filing the WAIT application to operate 
as a Class II station during nighttime hours (R. 1-146) was 
within its sound discretion for the reasons set forth in the 
Commission’s Memorandum Opinions and Orders released 
October 30, 1967 and January 31, 1968 (R. 241-43 and 
299-300). 


None of the waiver grounds advanced by WAIT 
constituted a basis for waiving the provision of that portion 
of Section 73.24(b)\(3) of the Commission’s Rules and 
Regulations which requires a showing of providing a first 
primary AM service to at least 25% of the area within the 
proposed interference-free nighttime service area. This 


requirement of the rules applies to all applications to 
operate during nighttime hours, whether on local, regional 
or clear channel frequencies. 


Accordingly, the violation of the “white” area require- 
ment of Section 73.24(b)(3) rendered the WAIT application 
fatally defective and unacceptable for filing, and the 
Commission was within its sound discretion in concluding 
that nothing asserted in the WAIT waiver request (R. 
147-150) constituted a prima facie showing that a waiver of 
the rule would serve the public interest, convenience and 
necessity. U.S. v. Storer Broadcasting Company, 351 U.S. 
192 (1956). 

The legality of the Commission’s action is reinforced 
by the fact that the WAIT application involved violations of 
additional basic allocation rules, including Section 73.25, 


1 The members of CCBS include Intervenors Carter Publications, 
Inc. (WBAP) and A.H. Belo Corporation (WFAA). 
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which provides that no station other than a Class I-A station 
will be assigned to operate during nighttime hours on 820 
ke, and that portion of Section 73.24(b)(3) which provides 
that no AM application for nighttime operation will be 
accepted for filing which would cause interference to 
existing stations. 


In substance, WAIT’s waiver request was but an 
untimely petition requesting the Commission to reconsider 
and overturn two basic rulemaking decisions reached by the 
Commission: first, the Docket 6741 decision insofar as it 
retained 820 kc as an unduplicated Class I-A Clear Channel 
(21 RR 1801 (1961) and 24 RR 1595 (1962)); and second, 
the Docket 15084 decision that no AM application for 
nighttime operation would be accepted for filing in the 
absence of a showing that (1) no interference would be 
caused and (2) a first nighttime primary service would be 
provided to at least 25% of the proposed interference-free 
nighttime service area (2 RR 2d 1658 (1964)). 


The WAIT nighttime proposal, contrary to the rules 
adopted by the Docket 6741 and 15084 decisions, would 
duplicate the Class I-A Clear Channel 820 kc (R. 187), 
would cause substantial nighttime interference (R. 116 and 
185-188) and would serve no nighttime “white” area at all 
(R. 188). These facts, plus the numerous existing Chicago 
area AM and FM nighttime services,? are sufficient to 
demonstrate that the Commission’s action was well within 


2 There are at least 9 fulltime commercial AM stations operating in 
the Chicago area: WBBM, WCFL, WCRW, WEDC, WGN, WIND, WLS, 
WMAQ, WNUS, WSBC and WVON (Cicero). WCRW, WEDC and 
WSBC were counted as one station since they share time on 1240 kc. 
There are at least 17 fulltime commercial FM stations operating in the 
Chicago area. Eleven are owned by persons having Chicago area AM 
stations (WBBM—FM, WEAW-—FM (Evanston), WEEF—FM (Highland 
Park), WFMT(FM), WJJD—FM, WLS—FM, WMAQ—FM, WNUS-—FM, 
WOPA-—FM (Oak Park), WSDM(FM), and WXRT(FM)) and six have 
no AM affiliates (WDHF(FM), WEBH(FM), WEFM(FM), WFMF(FM), 
WKFM(FM), and WNIB(FM)). 
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its sound discretion and did not contravene the First 
Amendment. NBC v. U.S., 319 U.S. 190 (1943). 


Accordingly, the appeal must be denied and the 
Commissicn’s refusal to accept for filing the WAIT applica- 
tion to operate nighttime hours must be affirmed. 


Respectfully submitted, 


CLEAR CHANNEL 
BROADCASTING SERVICE 


R. RUSSELL EAGAN 
ROBERT A. BEIZER 
of 
Kirkland, Ellis, Hodson, 
Chaffetz & Masters 
800 World Center Building 
Washington, D.C. 20006 
Its Attorneys 


October 24, 1968 


No. 21,689 


Wnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


WAIT RADIO, a co-partnership, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


CARTER PUBLICATIONS, INC., 
CLEAR CHANNEL BROADCASTING SERVICES, 
A. H. BELO CORPORATION, 
MIDWEST RADIO-TELEVISION, INC., 
Intervenors. 


On Appeal from a Memorandum Opinion and Order of 
The Federal Communications Commission 


BRIEF FOR INTERVENOR CARTER PUBLICATIONS, INC. 


4 
for the ier met totems so Curcuit 


FILED © <9; 24 1968 
ssa Van LeoigEODORE BARON 


Of Counsel: cL erx UV MICHAEL FINKELSTEIN 
A. M. HERMAN Scharfeld. Bechhoefer & Baron 


; 25 K Street. } 
Brown, Herman, Scott, Young & Dean V72. ‘K Street, Ns We 
Fort Worth Club Building Washington, D. C. 20006 


Fort Worth, Texas 76102 Attornevs for [ntervenor, 
Carter Publications, Inc. 


THE CASILLAS PRESS, INC. — 1717 K Street N. W. — Washington, 0, C. — 223-1220 


(i) 


TABLE OF CONTENTS 


STATEMENT OF THE ISSUES PRESENTED . 
COUNTERSTATEMENT OF THE CASE . 
SUMMARY OF ARGUMENT 

ARGUMENT . 


CONCLUSION 


AUTHORITIES CITED 


Cases: 


Coastal Bend Television Co. v. Federal Communications Commission, 
98 U.S. App. D. C. 25, 234 F.2d 686 . 


Interstate Broadcasting Corp. v. Federal Communications Commission, | 
105 U.S. App. D.C. 224; 265F.2d598 . . . . .-.-- 


Sayger v. Federal Communications Commission, 
114, U.S. App. D. C. 112; 312 F.2d 352 . 


Statutes: 


Communications Act of 1934, as Amended, 48 Stat. 
47 U.S.C. as follows: 
Section 303 
Section 307 
Section 309 


Rules and Regulations of the Federal Communications Commission: 
(47 CFR) Section 73.24(b)(3) . 


Administrative Decisions: 


AM Station Assignment Standards, 
2 Pike & Fischer RR 2d 1658, 1663 (1964) . 


Freeze on AM Allocations, 
13 Pike & Fischer RR 2d 1667 (1968) . 


Semrow Broadcasting Co., 
7 Pike & Fischer RR 2d 645 (1966) 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,689 | 


WAIT RADIO, a co-partnership, 
Appellant, 


4 | 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
CARTER PUBLICATIONS, INC., 
CLEAR CHANNEL BROADCASTING SERVICES, 
A. H. BELO CORPORATION, 
MIDWEST RADIO-TELEVISION, INC., | 


|  Intervenors, 


—— 
On Appeal from a Memorandum Opinion and Order of | 
The Federal Communications Commission 
————— | 


BRIEF FOR INTERVENOR CARTER PUBLICATIONS, INC. 


| 
STATEMENT OF THE ISSUES PRESENTED 


Intervenor Carter Publications, Inc. agrees with the Statement of the 
Issues Presented in the Brief for Appellee, Federal Communications Com- 
| 


mission. 


COUNTERSTATEMENT OF THE CASE 


In order to avoid needless repetition, Intervenor Carter Publications, 
Inc. adopts the Counterstatement of the Case of Appellee Federal Communi- 


cations Commission. 


SUMMARY OF ARGUMENT 


The dismissal of WAIT’s nighttime application does not present any 
constitutional question; the only question presented in this case as in all 
other broadcast allocation cases is whether there was a reasonable factual 
and legal basis for the Commission’s action. See, e.g., Coastal Bend Tele- 
vision Co. y. Federal Communications Commission, 98 U. S. App. D. C. 25, 
234 F.2d 686. 


The Commission’s dismissal of the WAIT application had a reasonable 
factual and legal basis. A grant of the application would result in an egre- 
gious waste of valuable frequency space since enormous areas of the country 
would lose all service on the frequency 820 kc. Furthermore, the applica- 
tion was in hopeless conflict with one of the touchtones of the Commission’s 
entire AM allocation scheme, Section 73.24(b)(3), 47 CFR 74.24(b)(3), which 
precludes the grant of anighttime application unless the station would pro- 


vide a first primary service to at least 25% of its total service area. The 


WAIT application would not provide a first primary service to any part of 


its service area. 


WAIT presented no grounds requiring the Commission to abrogate its 
allocation standards in order to grant the WAIT application. WAIT cannot 
claim that its programming operations entitles it to a waiver of the Commission’s 
allocation rules in view of the ephemeral nature of programming proposals 
and the plethora of nighttime Chicago radio stations available to fill any pro- 
gram void in that city. 


ARGUMENT 


The basic issue—indeed, the only issue—presented by this case is whether 
| 


the Commission was reasonable in dismissing the WAIT application because 
it was in hopeless conflict with several basic Commission allocation rules, or, 
as WAIT has stated it, whether the criteria utilized by the Commission in 
dismissing its application are “permissible,” (Brief, p. 18). WAIT’s protesta- 
tions to the contrary notwithstanding, there is, then, no ‘constitutional issue 
present in this case; rather, this case is no different from numerous other 
broadcast allocation cases involving the exercise of the Commission’s discre- 
tion under the public interest standard of Sections 303, 307 and 309 of the 
Communications Act of 1934, as amended, 47 U.S.C. 303, 307, 309. See, 
e.g., Interstate Broadcasting Corp. v. Federal Communications Commission, 
105 U. S. App. D. C. 224; 265 F.2d 598; Coastal Bend Television Co. y. 
Federal Communications Commission, 98 U. S. App. D. cs 251; 234 F.2d 
686; Sayger v. Federal Communications Commission, 114, U. S. App. D. C. 
112; 312 F.2d 352. | 


This Court has made clear that in reviewing the exercise of the Com- 
mission’s discretion, “in this highly technical field the Commission’s construc- 
tion and application of its own rules and standards of erigineering practices 
should be entitled to great weight.” Interstate Broadcasting Corp. v, Federal 
Communications Commission, 105 U. S. App. D. C. 224, 231; 265 F.2d 598, 
605. And the weight to be accorded the various factors present in a given 
case “is precisely the sort of question which Congress, by employing the 
broad language of Section 303, wished to commit to the discretion of an 
expert administrative agency, not the courts. It is for the Commission, not 
the courts, to pass on the wisdom of the channel allocation scheme. . 

So long as the Commission’s action such an area of discretion has a reasonable 


factual and legal basis, we may not overturn it.” Coastal Bend Television Co. 


v. Federal Communications Commission, 98 U. S. App. D. C. 251, 255; 
234 F.2d 686, 690. 


Viewing the record of this case as a whole—and not merely the selec- 
tive portions discussed in the WAIT brief—it cannot be seriously argued that 
there is no reasonable factual and legal basis for the Commission’s dismissal 
of the WAIT application. 


First, it is undisputedthat the WAIT proposal would be an egregious 
waste of valuable frequency space. No less than 80% of the area that would 
ordinarily be served from a Chicago station operating at night on the fre- 
quency 820 ke would not in fact receive any service from WAIT because of 
WAIT’s highly restrictive antenna proposal. In fact, the proposed WAIT 
nighttime operation would barely provide interference-free service to the 
entire City of Chicago (R. 142). 


To be sure, the WAIT antenna was designed to limit interference to 
WBAP/WFAA to the maximum extent possible; but this consideration only 
heightens the inefficiency of the WAIT proposal. WAIT would still com- 
pletely eliminate all reception on 820 kc by more than 2 million persons 
within a 70,000 square mile, five-state portion of the WBAP/WFAA normal 
service area,! a substantial part of which receives only one primary night- 
time service (Brief, p. 14 (Map)). 


1 The WBAP/WFAA nighttime normal service area is defined as the area where a signal 
strength of 0.5 millivolts per meter is present 50% of the time. A signal of some lesser 
strength is also present during the other times as well, and as long as interference is not 
created by other stations operating on the same or adjacent frequencies, that signal will 
be of receivable quality. See AM Station Assignment Standards, 2 Pike & Fischer RR 
2d 1658, 1663 (1964). Therefore, contrary to WAIT’s assertion (Brief, p. 9) the fact 
that an 0.5 millivolt per meter signal may be present only 50% of the time does not mean 
that “if a joke is being told in the broadcast, the listener has a 50-50 chance of missing 
the punch line because of fading out or distortion of the signal.” It means merely that 
because of fading or distortion, the punch line may be slightly less audible. 


| 
Moreover, and contrary to WAIT’s apparent assertion (Brief, p. 15), the 


WAIT nighttime operation would destroy any reception on 820 kc—from 
either WAIT or WBAP/WFAA~—in the vast area beyond the WBAP/WFAA 
normal service area where at least some reception is now possible because 
only one station operates on the frequency at night. See, AM Station Assign- 
ment Standards, supra. Significantly, this area is in the northwestern portion 
of the United States which receives the least amount of radio service.2 


The vast area that would receive no service from WAIT as well as the 
vast area that would lose service from WBAP/WFAA are “permissible criteria” 
in determining if a grant of the WAIT application would be consistent with 
the public interest, and they clearly provide a reasonable factual and legal 
basis for the Commission’s determination to dismiss the application. See, 


| 
also, Sayger v. Federal Communications Commission, supra. 


The Commission also properly considered and heavily Telied upon the 
fact that no portion of the proposed WAIT nighttime service area is without 
primary AM service, so that a grant of the WAIT application would require 
a massive deviation in the allocation standards of Section 73.24(b)(3) of the 
Commission’s Rules, 47 CFR 73.24(b)(3). That Rule provides that an applica- 
tion for nighttime facilities will not be granted unless the | proposed station 
will “provide a first primary service to at least 25% of the area within the 
proposed interference-free nightime service area,” and it was adopted after 


the Commission, in a lengthy proceeding, concluded that no additional 
| 
| 


2 It should be noted in this connection that if the Commission decided to authorize 
another nighttime operation on 820 kc, it would not necessarily and probably would 
not follow that such operation would be authorized in Chicago. When the Commission 
“broke down” 13 clear channels in 1961, it did so in order to provide additional night- 
time services in the West where there are relatively few full-time stations, and if it is 
ultimately decided that 820 ke should also be “broken down” an opportunity obviously 
will be afforded for the filing of additional applications for stations ‘proposing to serve 
that area of the country. | 


nighttime AM allocation should be made in the absence of the overriding 
public interest benefit that would result from service to an area without 


any primary AM radio service. See AM Station Assignment Standards, supra. 


In that proceeding, the Commission found that “the establishment of 
a new nighttime operation which will not have its service area restricted to 
a very high degree by interference is now virtually impossible” (2 Pike & 
Fischer RR 2d at 1671) and that “‘all stations, particularly during nighttime 
hours, cause and receive some degree of interference some percentage of the 
time which is unrecognized by definitions in the rules” (/Jd., at 1665). The 
Commission therefore concluded that rather than permit continued deteriora- 
tion of the nighttime radio spectrum, through additional measured and un- 
measured interference in order to squeeze in more nighttime AM stations 
serving small, highly restricted areas, it would call a halt to all further night- 
time AM allocations unless the applicant can show that it will further one 
of the basic goals of the Commission’s entire AM allocations scheme, the 
elimination of “white areas.”’3 


The WAIT application provides a dramatic illustration of just the type 
of “squeezed in” allocation Section 73.24(b)(3) is designed to prevent. As’ 
shown above, WAIT would provide interference-free service to only 20% of 
what should be its normal service area, barely covering the entire city of 
Chicago. In addition, it will cause measured interference to WBAP/WFAA 
throughout the vast areas of the country and no doubt would cause additional, 


unmeasured interference in other areas of the country as well. Moreover, 


3 Significantly, in July of this year, the Commission announced a total “freeze” on all 
further AM allocations pending a further study to determine, inter alia, if the rule govern- 
ing additional nighttime allocations should be made even more stringent. See, Freeze on 
AM Allocations, 13 Pike & Fischer RR 2d 1667. 


the unmeasured interference that would result from the WAIT nighttime 
operation could also spill over into the frequencies adjacent to 820 ke which 
would disrupt the operations of other nighttime stations in addition to WBAP/ 
WFAA. : 

In its brief, WAIT does not attack the validity of Section 73.24(b)(3) 
as an allocation principle. As a matter of fact, the WAIT brief makes abso- 
lutely no mention of the rule, and in view of WAIT’s strange silence concern- 
ing one of the basic reasons for the dismissal of its application, it is difficult 


| 
to take seriously WAIT’s assertion that such dismissal was, arbitary and capri- 


cious. | 

WAIT’s program proposal certainly presents no grounds for the whole- 
sale abrogation of the Commission’s allocation standards that WAIT has re- 
quested. In the first place, Chicago is already served by 25 AM and FM 
nighttime radio stations (R. 283), and it is difficult to envision a pressing 
need for still additional nighttime service in that city. Secondly, as the 
Commission has noted in the past, allocations once made become permanent, 
but programming by its very nature is ephemeral and thetefore does not pro- 
vide a proper basis for waiver of basic allocation rules. See, e.g., Semrow 
Broadcasting Co., 7 Pike & Fischer RR 2d 645, 651-2 (Statement of Com- 
missioner Cox) (1966). Indeed, if the Commission is required to abrogate 
its allocation standards on the basis of an applicant’s proposal to broadcast 
“quality music and ‘serious minded mature programs’” (Brief, p. 21) there 
would be virtually no daytime-only radio station that could not conjure up 
some exemplary program service to support an application for nighttime 
authorization. The end result of this would be, of course, the very chaos 
and total destruction of radio service that the Commission’s allocation rules 


are designed to prevent. 


CONCLUSION 


For the foregoing reasons, the Commission’s Memorandum Opinion and 


Order should be affirmed. 


Respectfully submitted, 


THEODORE BARON 
MICHAEL FINKELSTEIN 
Scharfeld, Bechhoefer & Baron 
Of Counsel: 1725 K Street, N. W. 
A. M. HERMAN | Washington, D.C. 20006 
Brown, Herman, Scott, Young & Dean Attomeys for Intervenor, 


Fort Worth Club Building Carter Publications, Inc. 
Fort Worth, Texas 76102 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,689 
! 


WAIT RADIO, a co-partnership, 


Appellant, 


a 


FEDERAL COMMUNIC: ATIONS COMMISSION, 
Appellee, 
CARTER PUBLICATIONS, INC., 

CLEAR CHANNEL BRO: ADC ASTING SERVICES, 
A. H. BELO CORPOR: ATION, 
MIDWEST RADIO- TEEN ISION, INC., 

Intervenors. 


REPLY BRIEF FOR APPELLANT 


———$———— Le 


ARTHUR J. GOLDBERG 
Marx H. Atcott 
ak ACLs Ww EISS, GOLDBERG, RIFKIND, 
* ‘Warton & GARRISON 
575 Madison Avenue 
New York, New York 10022 
Harry KALven, JR. 
( all East 60th Street 
AO agate Chicago, Illinois 60637 
Attorneys for Appellant 
Of Counsel: | 


Prerson, Batt & Down 
1000 Ring Building 
Washington, D.C. 20036 


TABLE OF CONTENTS 


- The FCC’s Reliance on Rule 73.24(b) (3) is 
Misplaced, and Constitutes the Same Unconstitu- 
tional Overbreadth as its Reliance on the Clear 
Channels Rules 


Twenty-five Percent Primary Service to White 
Areas 


Conclusion 


ii 


TABLE OF AUTHORITIES 


Cases 


ABC v. FCC, 345 F. 2d 954 (C.A. D.C., 1965) 
Jacobellis v. Ohio, 378 U. S. 184 (1964) 


Radio Television News Directors, et al. v. FCC, 400 
F. 2d (CA 7, 1968) 


Red Lion Broadcasting Company v. FCC, 381 F. 2d 
908 (C.A. D.C., 1967), cert. granted 389 U. S. 968 


Smith v. Allwright, 321 U. S. 679 (1944) 
Sullivan v. New York Times, 376 U. S. 254 (4964).. 
United States v. O’Brien, 391 U. S. 367 (1968) ..-.. 


Other Authorities 


In the Matter of Amendment of Part 3 of the Com- 
mission’s Rules Regarding AM Station Assignment 
Standards, etc., FCC Docket 15084, 25 Pike and 
Fischer, Radio Reg. 1615 


Jaffe, Administrative Law: Burden of Proof and 
Scope of Review, 79 Harv. L. Rev. 914 (1966) ..-.- 


Jaffe, Judicial Review of Administrative Action 
(1965) 


IN THE 


United States Court of Appeals 


For THE District oF COLUMBIA CIRCUIT 


WAIT Rapio, a co-partnership, 
Appellant, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, \ vio. 21,689 


CarTER PuBLicaTIons, INC., 
CLEAR CHANNEL BROADCASTING SERVICES, 
A. H. Beto CorPoraTION, 
Mipwest Rap10-TELeEvision, INc., 

Intervenors. 
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THE FCC’S RELIANCE ON RULE 73.24(b) (3) IS MIS. 
PLACED, AND CONSTITUTES THE SAME UNCONSTITU- 
TIONAL OVERBREADTH AS ITS RELIANCE ON THE CLEAR 
CHANNELS RULES. 


In our original brief, we argued that the First Amend- 
ment’s prohibition against “overbreadth” in the regulation 
of free speech precluded the FCC from denying WAIT’s 
application to broadcast at night. We pointed out that, un- 
der the unchallenged facts asserted below, WAIT’s pro- 
posed nighttime broadcasting 


(a) would not interefere at all with the ground- 
wave of the two Texas stations; and 
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(b) would not interefere at all with the skywave 
of the Texas stations in any “white areas” within their 
protected (14 mv/m 50%) skywave contour. 


We conceded that the proposed nighttime broadcasting 
would cause some interference with the skywave of the 
Texas stations, but only in areas that are already served by 
one or more local groundwaves and hence are not protect- 
able “white areas”. Accordingly, we argued, WAIT’s pro- 
posed nighttime broadcasting would not undermine the 
purpose of the FCC’s clear channels policy—to insure un- 
impaired skywave service to white areas. Thus, we con- 
cluded, the FCC’s reliance on the clear channels rules to 
prohibit WAIT from broadcasting at night was improper; 
the action served no useful purpose, was not necessary to 
further the policy underlying the rules, and hence violated 
WAIT’s First Amendment rights. 

In its answering brief, the FCC—and the intervenors, 
who adopted its position—does not quarrel with the basic 
factual assertions from which we derive our conclusion (ex- 
cept in a brief footnote reference’). Moreover, it states that 
“we do not disagree with WAIT’s constitutional analysis.” 


1In its footnote, the FCC implies that the skywave from Texas 
might have value beyond the 0.5 mv/m 50% contour (note 14 at p. 
21). However, this remark deserves no weight because the FCC’s 
own rules state unequivocally that the skywave of clear channel sta- 
tions (such as the Texas stations involved in this case) are protected 
at night only to the 0.5 mv/m 50% contour. Rule 73.182(a) (1) (i). 
Compare the role of this contour limitation in the ABC-KOB case, 
which was three times before this Court and referred to the net- 
works’ flagship stations in New York City. See ABC v. FCC, 345 
F. 2d 954, 956-7 (C.A. D.C., 1965). 

2That analysis has been bolstered by the decision of the Seventh 
Circuit against the FCC on First Amendment grounds in a case in- 
volving the constitutionality of the FCC’s “fairness doctrine”. Radio 
Television News Directors, et al. v. FCC, 400 F. 2d (C. A. 
7, 1968), cited in our original brief (note 10, p. 19) as one in which 
a decision was pending. The Government has applied for certiorari, 
citing the conflict with this Court’s decision in Red Lion Broadcasting 
Company v. FCC, 381 F. 2d 908 (C.A. D.C., 1967), cert. granted, 
389 U. S. 968 (1968), also cited in our original brief. 
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Thus, the issue before this Court, as posed in our origi- 
nal brief, is brought into sharp focus. The parties are in 
essential agreement on the law and the facts, and it is left 
for this Court to determine whether, given these facts, the 
FCC’s action constituted the kind of regulatory overbreadth 
which, all parties agree, is barred by the First Amendment. 
Our basic position has been that the FCC’s application of 
the clear channels rules in this case does constitute such 
overbreadth. In support of this position, we are content to 
rest with the argument asserted in our original brief. 

However, the FCC, having subordinated its reliance on 
the clear channels policy, devotes the bulk of its brief to 
a new argument which requires discussion here. The argu- 
ment is that WAIT’s application is barred by a wholly dif- 
ferent rule—Rule 73.24(b) (3), the so-called 25% rule. 

Although the FCC’s argument is meant to carry an aura 
of expertise, there is a very simple, non-technical answer to 
it: The rule on which the FCC relies was not intended to, 
and does not, apply to nighttime operation on clear chan- 
nels, i.e., it simply does not apply to the facts of this case. 

At the commencement in 1963 of the rule-making pro- 
ceedings leading to the adoption of Rule 73.24(b) (3), the 
FCC itself publicly and unambiguously stated : 


“We do not consider here the question of night- 
time operation on Class I-A channels. This is an 
entirely separate problem, involving numerous non- 
engineering considerations. See Docket No. 6741.’* 


3See In the Matter of Amendment of Part 3 of the Commission’s 
Rules Regarding AM Station Assignment Standards, etc., FCC 
Docket 15084, 25 Pike and Fischer, Radio Regulations, 1615 at 1633. 
Docket 6741 is the clear channel proceeding which had then been 
pending some 18 years. 
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There is no need for the parties to engage in conflicting 
technical arguments, or for the Court to defer to any FCC 
expertise.‘ The long and the short of it is that Rule 
73.24(b) (3) cannot be made to stand in the way of WAIT’s 
application to broadcast at night. 

Moreover, even if it were not for the FCC’s specific dis- 
claimer, quoted above, Rule 73.24(b) (3) could not consti- 
tutionally bar WAIT’s application. 

An inspection of the 1963-5 rulemaking proceedings 
leading to the adoption of Rule 73.24(b) (3) demonstrates 
that protection of groundwaves is in fact the purpose of the 
rule. The FCC’s concern was with the congestion problems 
on non-clear channels already heavily occupied where condi- 
tions approached, in its words, “almost complete saturation” 
(25 RR 1615 at 1631). It was a concern with the integrity 
of groundwaves, that is of primary services in non-white 
areas, a problem which had been aggravated by the prolifer- 


ation of stations in the rapid growth period following the 
War. As the FCC noted, there were, in 1963, some 4,000 
AM stations in 2300 communities (25 RR 1615 at 1620), 
and as many as 150 stations sometimes crowded on the same 


‘The courts are becoming increasingly reluctant to defer to an 
agency’s expertise where a party asserts it is being deprived of a 
fundamental right. Cf. Jaffe, Administrative Law: Burden of Proof 
and Scope of Review, 79 Harv. L. Rev. 914, 919-20 (1966) ; Jaffe, 
Judicial Review of Administrative Action 651-2 (1965) : “The domi- 
nant theme is that where ‘constitutional fact’ is in question the judi- 
ciary is less inclined to abide by the usual maxims of deference”; 
Jacobellis v. Ohio, 378 U. S. 184, 189 (1964) (review of judicial 
determination) : “In other areas involving constitutional rights under 
the Due Process Clause, the Court has consistently recognized its 
duty to apply the applicable rules of law upon the basis of an inde- 
pendent review of the facts of each case. [Citations omitted]. And 
this has been particularly true where rights have been asserted under 
the First Amendment guarantees of free expression.” Furthermore, 
although the point is not directly involved here. we doubt the Court 
would subscribe to the FCC’s conclusion that program content is not 
to be considered in applications of this kind. (FCC brief, p. 8; 22-25). 
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channel. It was therefore necessary to prevent additional 
congestion and interference to such primary services. 

Such congestion had developed under a system of 
station assignments which the FCC referred to as “a 
demand basis” (25 RR 1615 at 1619) where an applicant 
could obtain a license wherever an available frequency 
could be found. It was therefore necessary to prevent 
additional congestion and interference to such primary 
services on channels then open for new applications. To 
meet this problem, the FCC, in lieu of refining interference 
criteria, conceived Rule 73.24(b) (3), which is designed to 
prohibit any new nighttime services on the channels there- 
tofore open to applicants.° 

Clear channels, on the other hand, were, prior to any 
consideration of Rule 73.24(b)(3), already completely 
closed to any new applicants, and therefore no additional 
attention was required on the part of the FCC to limit 
access to them. In fact, it would have been absurd for 
the FCC to be concerned with problems of congestion at 
night on channels which by definition were limited to a 
single station on the frequency and already wholly closed 
to new applicants both day and night. 

It is thus erroneous for the FCC now to claim in Rule 
73.24(b) (3) policies of any relevance to this case. In doing 
so, the FCC has misread its own history. 


5It should be noted that Rule 73.24(b)(3) is not drafted as a 
flat prohibition but is in the form of a prohibition with an exception. 
The exception would cover the case, which the FCC itself believed to 
be insubstantial and isolated (25 RR 1615 at 1632), where an 
applicant could squeeze in a new service under the pre-existing 
interference criteria and could succeed in servicing white areas, at 
least to the extent of 25% of its new service. The purpose of the 
rule, therefore, was not to sponsor white area service but to prevent 
interference. A useful analogy is supplied by the Volstead Act 
which prohibited the sale of whiskey subject to exceptions for medic- 
inal use on prescription. Presumably, no one regarded that act as 
designed to sponsor the use of whiskey as medicine. 
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Furthermore, the FCC’s application of Rule 73.24(b) (3) 
to this case is strained in two major areas: first, objection- 
able interference; and second, the requirement of a 25% 
primary (viz, groundwave) service to white areas. 


Objectionable Interference 


The facts concerning the interference are not in dispute. 
The FCC cannot, and does not, claim that WAIT’s pro- 
posed nighttime broadcasting on 820 ke would interfere 
with the groundwave of the Texas stattions.° The FCC 
points instead to WAIT’s interference with the Texas sta- 
tion’s skywave service “to more than two million people” 
(FCC brief, p. 15). We cannot and do not deny that WAIT 
would cause such interference. The area of interference is 


®Nor does it interfere with any other groundwave. WCCO of 
Minneapolis, a clear on 830 kc, has also intervened and filed an 
opposing brief because, in its words, of the “potential for adjacent 
channel electrical interference”. Presumably this refers to its 0.5 
mv/m groundwave, for under FCC rules that would be the limit of 
its protection against the use of an adjacent channel in Chicago. But 
under the FCC’s engineering standards and rules, no objectionable 
interference whatever would occur to WCCO’s 0.5 mv/m ground- 
wave on 830 kc from the mere fact of WAIT’s nighttime co-exist- 
ence with the Texas stations on 820 kc. WAIT’s proposed nighttime 
broadcasting would have no effect whatever on the existing relation- 
ship between 820 kc and 830 kc, which are currently occupied by 
the Texas stations and WCCO respectively. Nor did the FCC so 
find in its orders below. WCCO does not document or support its 
claim in any way whatever. WCCO’s appearance here, as well as that 
of WJR as a member of CCBS, does however serve to illustrate an 
important point. WCCO’s channel of 830 ke has a nighttime co- 
existence station on it, the New York City municipal station known 
as WNYC, which is permitted to co-exist at night at least until 10:00 
P. M. EST; and on WJR’s channel of 760 mc, a San Diego station 
with the call letters KFMB co-exists fulltime. In both cases, the 
co-existing station limits its interference by using the kind of di- 
rectional antenna which WAIT proposes to use here. In short, the 
FCC, in other cases, has permitted what it refuses to permit in this 
case. 
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the crescent shown in the color map reproduced at page 14 
of our original brief. But this is interference with skywave 
service to non-white areas already served by local ground- 
waves. In our original brief we argued that no rational 
purpose can be served by protecting so inferior and so un- 
wanted a service. In non-white areas, that is, areas already 
served by a local groundwave, the skywave of a distant 
station is not worth protecting, first, because the signal is 
erratic, fading in and out; and second, because the program 
content of such a distant station has no value to the local 
population. To keep a station off the air at night in Chicago 
in order to protect such a service emanating from Texas 
is “regulation in excess of objective” and an unconstitutional 
waste of a frequency. 

It is worth pausing to repeat the considerations behind 
that conclusion: 


1. The entire area of interference (shown on the 
crescent) is served by at least one local groundwave. 


2. Roughly 90% of the area is served by at least 
two groundwaves; and over 50% of it is served by 
three to six. 


3. In addition, virtually 100% of the area is served 
by local FM. 


4. It is an accepted principal of radio, and indeed 
the Chairman of the FCC has testified before Congress 
(see our original brief, p. 16), that an inherently 
erratic skywave is vastly inferior as a signal to non- 
fading local groundwave, and is inferior in program 
content as well. (Consider, for example, the value of 
local Dallas-Fort Worth traffic reports, weather reports 
and high school and minor league sports broadcasts 
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to the audience in the crescent area in Illinois, Iowa, 
Minnesota, etc.) 


5. As our unchallenged presentation below demon- 
strated, expert audience measurement disclosed a statis- 
tically non-existent audience in the crescent for the 
Texas skywave. 


In short, a priori it is most unlikely that the Texas 
stations’ skywave service is of any value to any audience 
in the area of interference, and empirically there is evidence 
that no one in that area in fact is listening to it. 


Twenty-five percent Primary Service to White Areas 


Rule 73.24(b) (3) requires, as we saw, an applicant for 
nighttime service to show that 25% of his proposed service 
would be groundwave service to white areas. The FCC 
argues that a principal reason for denying WAIT’s request 


is the failure of WAIT to show that it would be supplying 
such primary service to white areas. Applying this wing 
of Rule 73.24(b)(3) to clear channels requires the FCC 
to pursue dramatically self-contradictory policies on behalf 
of white areas. It might appear at first impression that an 
applicant for coexistence on a clear channel who satisfied 
this and the other requirements of Rule 73.24(b) (3) would 
be rewarded, like applicants for other channels, with a license 
in order to promote service to white areas; however, it is 
apparent that on a clear channel he would nevertheless be 
denied his license because his operation on the clear channel 
would interfere with the monopoly granted to the skywave 
of the dominant station to serve the white areas. 

In sum, if the FCC is right about application of Rule 
73.24(b) (3) to clear channels, it is telling prospective appli- 
cants: On behalf of our objective under Rule 73.24(b) (3) 
to serve white areas, we won’t let you on the air unless 
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you do so to the extent of 25% of your proposed coverage; 
but, on behalf of our objective under clear channel rules to 
serve white areas exclusively from clear channel stations, 
we won’t let you on the air because you would broadcast to 
white areas and thus interfere with the monopoly of the 
clear channel stations for that service. In short, the juxta- 
position of the 25% primary service requirement of Rule 
73.24(b)(3) and the FCC’s other rules keeping the clear 
channels clear for service by the clear channel stations 
is only an irrational policy. The applicant for a new facility 
on such a channel is, under the clear channel policy, damned 
if he does, and, under Rule 73.24(b) (3), damned if he 
doesn’t. 


The constitutional flaw in the FCC’s position thus re- 
mains the same whether it seeks to protect the Texas sky- 
wave service to the already served crescent on behalf of the 
clear channels policy, or whether it seeks to protect it on 
behalf of the policies attributed to Rule 73.24(b) (3). In 
either case, there is no meaningful social objective and the 
same waste of a communication resource. Constitutional 
adjudication deals with matters of substance not with labels. 
Sullivan v. New York Times, 376 U. S. 254, 269 (1964). 

The Supreme Court has dealt with this issue of over- 
breadth in regulation of speech in the very recent case of 
United States v. O’Brien, 391 U. S. 367 (1968). In re- 
stating the allowable extent to which governmental regula- 
tion may incidentally restrict free speech, Mr. Chief Justice 
Warren, speaking for the Court, stated, at p. 377: 


“"_. we think it clear that a government regulation 
[incidentally limiting First Amendment freedoms] 
is sufficiently justified if it is within the constitu- 
tional power of the Government; if it furthers an 
important or substantial governmental interest; if 
the governmental interest is unrelated to the sup- 
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pression of free expression; and if the incidental 
restriction on alleged First Amendment freedom is 
no greater than is essential to the furtherance of 
that interest.” [Emphasis supplied. ] 


And Mr. Justice Harlan, concurring, said of the above 
formulation: 


“I wish to make explicit my understanding that this 
passage does not foreclose consideration of First 
Amendment claims in those rare instances when an 
‘incidental’ restriction upon expression, imposed by 
a regulation which furthers an ‘important or sub- 
stantial’ governmental interest and satisfies the 
Court’s other criteria, in practice has the effect of 
entirely preventing a ‘speaker’ from reaching a sig- 
nificant audience with whom he could not otherwise 
lawfully communicate. ...” (391 U. S. 367, 388-9). 


The FCC’s action here clearly prevents WAIT from 
reaching a significant audience (some 4,500,000 people) 
with which it cannot otherwise communicate. And it cer- 
tainly cannot be said that “the incidental restriction on 
alleged First Amendment freedom is no greater than is es- 
sential to the furtherance of [the governmental] interest.” 
(391 U. S. 367, 377) 

The burden of our original brief was that the FCC’s 
pursuit of clear channel policies in this case involved the 
wasting of a communications resource in violation of the 
First Amendment. In its answering brief, the FCC at- 
tempts to find in Rule 73.24(b) (3) new justification for its 
action. The effort, as we have shown, is totally unsuccess- 
ful, and the merits of the constitutional argument stand 
exactly as before. Cf. Smith v. Allwright, 321 U.S. 679 
(1944). 
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CONCLUSION 


Much might be said about the general unwisdom of 
the FCC’s policies in favoring rural white areas, which 
are declining both in population and AM radio usage, at 
the expense of the heavily populated urban areas, where 
the great growth in size and diversity of population is 
occurring.” Much might also be said about the unfairness 
of a policy which, in effect, freezes the status quo and gives 
existing stations, including network affiliates, increasingly 
wider audiences while Preventing independent stations, 
such as WAIT, from engaging in competition that would 
further the public interest without creating objectionable 
interference.® 

In this Court, and on this record, however, the focus of 
controversy is appropriately narrow. While the other con- 
siderations mentioned above are not irrelevant, there is only 
one basic issue. The First Amendment forbids the FCC to 
waste communication resources. In this case, the FCC has 
yet to offer an adequate justification for its waste of the 
superior primary service Station WAIT would provide at 


In this connection, we should clarify the existing situation in 
Chicago. In our main brief, we asserted that no new service has 
been licensed in Chicago in 40 years (note 12, p. 23). Obviously, our 
reference was to AM service. The FCC attempted to rebut this argu- 
ment by commingling FM and AM stations. In fact, while there has 
been some extension of FM service during this period, AM service has 
remained static. And most of the “new” FM stations are simply 
FM outlets of existing AM stations. See footnote 2, p. 3 of in- 
tervenor CCB’s brief, which correctly lists the present stations, 
except that it includes a fractional area suburban service and lumps 
together three share-time stations as one. There are, in fact, only 
7 full-time AM stations licensed in Chicago. 

®None of the seven full-time stations in Chicago are fully in- 
dependent. They are all under network, chain, newspaper or labor 
organization ownership. 
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night to some seven million people in the Chicago area. Its 
order should be reversed. 
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